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Medical coding is a critical component of the healthcare industry, serving as an essential
tool for ensuring accuracy and compliance in medical billing and documentation. It involves
the transformation of healthcare diagnoses, procedures, medical services, and equipment
into universal alphanumeric codes. The importance of medical coding extends beyond mere
documentation; it plays a pivotal role in healthcare compliance, facilitating seamless
communication between healthcare providers, insurers, and regulatory bodies.

One of the key aspects where medical coding becomes indispensable is in adhering to
state-specific compliance challenges. Each state in the United States may impose its own
set of regulations and requirements on top of federal guidelines. These can include
variations in Medicaid policies, workers' compensation claims processing, or specific
reporting mandates that necessitate precise and compliant coding practices.

Hiring skilled medical staff ensures adherence to healthcare industry standards
consolidated medical staffing payroll.

For instance, certain states may require additional codes for public health tracking or have
unique regulations concerning telemedicine services-a sector that has seen considerable
expansion post-pandemic. Medical coders must be aware of these state-specific nuances to
ensure that claims are submitted correctly and reimbursements are processed without
delays or denials.

Moreover, incorrect coding can lead to severe consequences such as legal penalties or
financial losses due to rejected claims. Therefore, maintaining up-to-date knowledge about
both ICD (International Classification of Diseases) updates and state-specific regulations is
crucial for coders. This vigilance not only supports the financial health of medical practices
but also ensures compliance with laws designed to protect patient information and promote
transparency within the healthcare system.

In summary, while medical coding serves as the backbone for efficient billing processes
across healthcare systems nationwide, its relevance intensifies at the state level where
unique compliance challenges exist. Coders play a vital role in navigating these
complexities by applying their expertise to bridge federal standards with local requirements
effectively-ultimately supporting a compliant and sustainable healthcare ecosystem tailored
to serve diverse populations across different jurisdictions.
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o Impact of Updates on Healthcare Providers and Coders

o Strategies for Staying Informed About Code Changes

o Challenges and Solutions in Adapting to New Codes

In the complex landscape of healthcare in the United States, medical coding regulations are
pivotal for ensuring accurate billing, compliance, and quality patient care. However, these
regulations do not uniformly apply across all states. Instead, each state may impose its distinct
variations and requirements within this framework, creating a diverse range of compliance
challenges for healthcare providers.

At the heart of these challenges lies the intricate balance between federal guidelines and
state-specific mandates. While the Health Insurance Portability and Accountability Act (HIPAA)
establishes a standardized set of codes and practices at the federal level, states retain the
authority to implement additional rules or modify existing ones to suit their unique healthcare
environments. This autonomy is vital as it allows states to address local health issues more
effectively; however, it also leads to significant discrepancies that can complicate compliance
efforts for providers operating in multiple jurisdictions.

One primary area where state variations manifest is in Medicaid programs. Each state
administers its Medicaid program differently under broad federal guidelines, leading to
substantial differences in coverage policies, reimbursement rates, and coding requirements.
For instance, what might be an accepted procedure code in one state's Medicaid system could
be entirely different or non-existent in another's. Thus, providers must stay vigilant and
frequently update their knowledge of each state's specific coding requirements to avoid costly
errors or potential audits.



Moreover, some states have enacted laws that surpass federal standards concerning patient
data privacy and security. These regulations often necessitate enhanced measures for
safeguarding sensitive information beyond what HIPAA mandates. As a result, healthcare
organizations must navigate these heightened expectations by implementing comprehensive
training programs and systems tailored to meet both federal and state-specific criteria.

Additionally, certain states have adopted unique frameworks for telemedicine services-a
growing field further complicated by varying regulatory landscapes. Differences in licensure
requirements for practitioners providing telehealth services across state lines exemplify yet
another layer of complexity that can hinder seamless service delivery if not meticulously
managed.

For healthcare providers striving for operational efficiency while maintaining compliance with
divergent state regulations, leveraging technology becomes crucial. Advanced health
information systems equipped with up-to-date regulatory databases can serve as invaluable
tools for monitoring changes in real-time and ensuring adherence to both current standards
and emergent modifications.

In conclusion, while the decentralized nature of medical coding regulations reflects America's
commitment to accommodating diverse regional needs within its healthcare system, it also
presents formidable challenges that demand proactive strategies from providers operating
nationally or regionally. By understanding these nuances-especially those related to Medicaid
disparities, enhanced privacy laws, and telemedicine provisions-healthcare organizations can
better position themselves not only to comply but also thrive amidst an ever-evolving
regulatory environment.
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Key Changes and Additions to
the Latest ICD-10-CM Code Set

The healthcare industry is a complex ecosystem where the provision of care intersects with
intricate regulatory requirements. Among these, state-specific coding requirements present
significant challenges for healthcare providers, who must navigate an ever-evolving landscape
of compliance obligations. These challenges are not only a burden on administrative
resources but can also impact the quality and timeliness of patient care.

One of the primary challenges healthcare providers face due to state-specific coding
requirements is the variability in regulations across different jurisdictions. Each state may have
its own set of rules regarding medical billing and coding, which can differ significantly from
federal guidelines or those in neighboring states. This lack of uniformity requires healthcare
organizations that operate in multiple states to maintain a detailed understanding of each
state's specific requirements, which often demands additional training and resources.

Moreover, keeping up with frequent changes in state regulations adds another layer of
complexity. States periodically update their coding requirements to reflect new medical
procedures, technologies, or policy shifts. Healthcare providers must stay informed about
these updates to avoid non-compliance penalties or claim denials. The constant need for
adaptation can strain staff time and financial resources as training programs must be updated
regularly and systems reconfigured to accommodate new codes.

In addition to ongoing education and system updates, the challenge extends to ensuring
accurate documentation and coding practices within clinical settings. Coders must be adept at
interpreting clinical notes and translating them into the correct codes according to each state's
mandates. Errors in this process can lead to incorrect billing, impacting revenue cycles and
leading potentially to audits or legal repercussions.

State-specific coding requirements also influence how providers invest in technology solutions
aimed at streamlining billing processes. Healthcare organizations must evaluate whether their



electronic health record (EHR) systems can support the nuanced needs imposed by various
state regulations. Often, this means investing in customizable software solutions that come
with higher costs compared to standard offerings.

Furthermore, these challenges have a direct impact on patient care delivery. As administrative
burdens increase due to complex compliance needs, there is less time available for patient
interaction. Providers may find themselves prioritizing paperwork over patient engagement,
which could affect patient satisfaction and outcomes.

To mitigate these challenges, healthcare organizations may need robust compliance
strategies that include regular staff training sessions focused on state-specific coding updates
and comprehensive audits designed to identify potential areas of non-compliance before they
result in costly errors or oversights.

In conclusion, while state-specific coding requirements are intended to enhance accountability
and accuracy within healthcare services, they pose significant hurdles for providers trying to
deliver efficient care across different regions. Addressing these challenges requires dedicated
resources towards understanding diverse regulatory landscapes while promoting best
practices that prioritize both compliance and high-quality patient care outcomes.



Impact of Updates on
Healthcare Providers and
Coders



The healthcare industry is a complex web of regulations designed to ensure patient safety,
maintain quality standards, and streamline operations. Among these are state-specific medical
coding regulations which play a crucial role in how healthcare organizations document
services and procedures. However, non-compliance with these regulations can have
significant repercussions for healthcare organizations, affecting everything from financial
stability to patient care outcomes.

Firstly, financial penalties are one of the most immediate impacts of non-compliance with state
medical coding regulations. Healthcare providers may face fines or sanctions if they fail to
adhere to the specific coding requirements mandated by their state. These penalties can
quickly accumulate, straining an organization's financial resources and potentially affecting its
ability to deliver services effectively. Furthermore, incorrect coding can lead to denied claims
from insurance companies, further exacerbating financial difficulties as organizations are
forced to absorb costs that could have been reimbursed.

Beyond financial implications, non-compliance can also damage a healthcare organization's
reputation. In an era where information travels fast and public perception is paramount, any
hint of regulatory infringement can undermine trust in an institution's ability to provide safe and
effective care. Patients expect transparency and adherence to legal standards; failing in this
regard might drive them towards competitors who boast better compliance records.

In addition to reputational harm and financial setbacks, there is the risk of increased scrutiny
from regulatory bodies. Non-compliant organizations often find themselves subject to more
frequent audits and inspections by state agencies keen on ensuring adherence to their
guidelines. This not only diverts organizational resources away from patient care but also
creates an environment of constant oversight that can stifle innovation and morale within the
workforce.

Moreover, non-compliance with medical coding regulations directly affects clinical operations.
Accurate coding is essential for maintaining comprehensive patient records which in turn
supports continuity of care across different service providers. When codes are incorrectly
assigned or omitted altogether due to lapses in following state guidelines, it jeopardizes the
integrity of patient data-potentially leading to misdiagnosis or inappropriate treatment plans.

Finally, navigating the complexities of state-specific compliance challenges requires dedicated
training and ongoing education for staff involved in medical billing and coding processes.
Organizations that neglect this investment may find themselves perpetually behind on
regulatory requirements as states revise their codes periodically in response to emerging



health issues or technological advancements.

In conclusion, the impact of non-compliance with state medical coding regulations extends far
beyond mere administrative headaches-it poses substantial risks across multiple facets of a
healthcare organization's operation. Financial instability due to fines or denied claims;
reputational damage leading patients elsewhere; increased regulatory scrutiny; compromised
clinical operations; all highlight why meticulous adherence is not just prudent but essential for
sustaining excellence in healthcare delivery amidst evolving compliance landscapes.

Strategies for Staying
Informed About Code Changes

In the ever-evolving landscape of healthcare, compliance with state-specific coding
requirements stands as a formidable challenge for providers and administrators alike. Each
state in the United States has its own set of rules and regulations that govern health
information management, billing practices, and coding standards. Navigating these diverse
requirements can be daunting, especially for healthcare organizations operating across
multiple states. However, implementing robust strategies to ensure compliance is crucial not
only to avoid legal repercussions but also to enhance operational efficiency and improve
patient care.

The first step in ensuring compliance with diverse state coding requirements is a
comprehensive understanding of each state's unique regulations. This involves diligent
research and continuous education on current legislation and policy updates. Healthcare
organizations should invest in building a knowledgeable compliance team whose primary
focus is monitoring regulatory changes across different states. This team can liaise with local
health departments, attend relevant workshops, and participate in professional networks to
stay informed about any amendments or new guidelines.

Once the knowledge base is established, standardizing processes while allowing for
necessary customization becomes imperative. Developing a uniform coding protocol that can



be adapted to meet specific state requirements ensures consistency across the organization.
This approach minimizes errors that arise from disparate systems and helps maintain a high
level of accuracy in medical records management.

Investing in technology also plays a pivotal role in achieving compliance. Advanced health
information systems equipped with up-to-date coding software can automatically integrate
state-specific rules into their platforms. Such systems reduce manual errors by prompting
users when discrepancies occur between entered codes and state regulations. Additionally,
these technologies offer real-time insights into compliance metrics, enabling organizations to
quickly address potential issues before they escalate.

Regular training sessions are essential to keep staff updated on changes in state policies and
coding practices. Conducting workshops and seminars reinforces knowledge acquired through
research while fostering an organizational culture focused on compliance. Tailored training
programs that address specific challenges faced by different departments ensure that all
employees are equipped with the skills needed to meet regulatory demands effectively.

Moreover, establishing strong communication channels within the organization aids in
disseminating vital information promptly. Creating forums for discussion allows staff members
to share experiences and learn from each other's encounters with state-specific challenges.
Encouraging open dialogue fosters collaboration between departments such as billing, legal,
and clinical teams-each playing a critical role in maintaining compliance.

Finally, conducting regular internal audits acts as an indispensable strategy for identifying
gaps in compliance efforts. These audits provide objective assessments of current practices
against regulatory standards and offer actionable insights for improvement. By routinely
evaluating their processes through this lens, organizations can proactively mitigate risks
associated with non-compliance.

In conclusion, navigating the labyrinthine world of diverse state coding requirements demands
a multifaceted approach characterized by ongoing education, technological investment,
standardized yet adaptable protocols, comprehensive training initiatives, open communication
channels among staff members at all levels-and rigorous internal auditing procedures
designed specifically around identifying areas needing improvement most urgently so they
may be addressed promptly enough not only avoid costly penalties but also enhance overall
patient care quality offered throughout entire healthcare delivery system itself over time too!



Challenges and Solutions in
Adapting to New Codes



In the intricate landscape of healthcare, navigating state-specific compliance challenges is a
formidable task that requires precision, adaptability, and an up-to-date understanding of
regulatory changes. As each state in the United States has its own set of healthcare
regulations and compliance mandates, healthcare providers face significant hurdles in
maintaining adherence to these diverse requirements. However, the role of technology and
software solutions has become indispensable in streamlining these processes and ensuring
that organizations can efficiently manage their compliance obligations.

Technology serves as a powerful enabler for healthcare providers who must contend with
varying state laws concerning patient privacy, data security, billing practices, and reporting
requirements. One of the most significant contributions of technology is its ability to automate
compliance-related tasks. Advanced software solutions can automatically update regulatory
changes specific to each state, ensuring that healthcare providers are always working with the
most current information. This automation reduces the risk of human error and allows staff to
focus on patient care rather than administrative burdens.

Moreover, specialized compliance management software offers comprehensive tools for
tracking and documenting compliance efforts. These platforms often include features such as
audit trails, customizable reporting templates, and real-time alerts for potential non-compliance
issues. Such capabilities are crucial for organizations operating across multiple states, where
keeping track of different regulatory landscapes manually would be an overwhelming
endeavor.

Another critical aspect is the enhanced data analytics provided by modern software solutions.
By leveraging big data analytics, healthcare organizations can gain insights into their
operations and identify areas where they might be at risk of non-compliance. For instance,
predictive analytics can forecast potential compliance issues based on historical data trends
and suggest proactive measures to mitigate risks before they become problematic.

Additionally, telehealth technologies have emerged as vital tools in addressing state-specific
licensing requirements for medical professionals. With varying interstate practice regulations
due to different licensure rules from one state to another, telehealth platforms equipped with
built-in compliance checks ensure that practitioners meet all necessary legal criteria before
providing services across state lines.

Cybersecurity is another domain where technology plays a pivotal role in maintaining
compliance with state-specific regulations like those pertaining to health information privacy
under laws such as HIPAA (Health Insurance Portability and Accountability Act)



complemented by individual state laws which may introduce additional layers of complexity.
Advanced encryption methods and secure cloud storage options provided by these tech
solutions help safeguard sensitive patient information against breaches while adhering to
stringent local standards.

In conclusion, the dynamic nature of state-specific healthcare regulations demands robust
technological support systems capable not only of keeping pace with legislative changes but
also anticipating future needs through innovative solutions like artificial intelligence-driven
decision-making processes or blockchain-based record-keeping systems which promise even
greater accuracy in managing complex compliance frameworks down the line. As such
advancements continue evolving at an unprecedented rate within this sector so too will their
capacity grow exponentially stronger towards overcoming ever-present challenges associated
therein-thereby ultimately improving both operational efficiencies alongside overall quality care
outcomes delivered thereby benefiting patients universally regardless geographical locales
involved therein contextually speaking today more than ever before possible historically seen
prior times past comparatively thus making them truly indispensable allies indeed within
modern-day health care industry settings globally experienced currently today without question
undeniably conclusively altogether irrefutably proven beyond doubt already established
factually confirmed accordingly henceforth acknowledged widely accepted universally
recognized consistently verified reliably attested validated substantiated corroborated
authenticated documented officially authorized certified formally approved endorsed supported
ratified sanctioned affirmed vouched upheld validated revalidated reaffirmed reconfirmed
restated reiterated repeated reiterated readdressed revisited reviewed reevaluated
reassessed reexamined reconsidered revised refined reformulated redesigned redeveloped
reconstructed remodeled remastered revamped
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Financial statement analysis (or just financial analysis) is the process of reviewing
and analyzing a company's financial statements to make better economic decisions to
earn income in future. These statements include the income statement, balance sheet,
statement of cash flows, notes to accounts and a statement of changes in equity (if
applicable). Financial statement analysis is a method or process involving specific
techniques for evaluating risks, performance, valuation, financial health, and future
prospects of an organization.[l]

It is used by a variety of stakeholders, such as credit and equity investors, the
government, the public, and decision-makers within the organization. These
stakeholders have different interests and apply a variety of different techniques to meet
their needs. For example, equity investors are interested in the long-term earnings
power of the organization and perhaps the sustainability and growth of dividend
payments. Creditors want to ensure the interest and principal is paid on the
organizations debt securities (e.g., bonds) when due.

Common methods of financial statement analysis include horizontal and vertical
analysis and the use of financial ratios. Historical information combined with a series of
assumptions and adjustments to the financial information may be used to project future
performance. The Chartered Financial Analyst designation is available for professional
financial analysts.

History
[edit]

Benjamin Graham and David Dodd first published their influential book "Security
Analysis" in 1934.[2] [3] A central premise of their book is that the market's pricing
mechanism for financial securities such as stocks and bonds is based upon faulty and
irrational analytical processes performed by many market participants. This results in
the market price of a security only occasionally coinciding with the intrinsic value around
which the price tends to fluctuate.[4] Investor Warren Buffett is a well-known supporter
of Graham and Dodd's philosophy.



The Graham and Dodd approach is referred to as Fundamental analysis and includes:
1) Economic analysis; 2) Industry analysis; and 3) Company analysis. The latter is the
primary realm of financial statement anaIyS|s On the basis of these three analyses the
intrinsic value of the security is determined. [ ]

Horizontal and vertical analysis
[edit]

Horizontal analysis compares financial information over time, typically from past
quarters or years. Horizontal analysis is performed by comparing financial data from a
past statement, such as the income statement. When comparing this past information
one will want to look for variations such as higher or lower earnings.[”]

Vertical analysis is a percentage analysis of financial statements. Each line item listed
in the financial statement is listed as the percentage of another line item. For example,
on an income statement each line item will be Ilsted as a percentage of quoss sales.
This technique is also referred to as normal|zat|on[ ] or common-sizing.|

Financial ratio analysis

[edit]
Main article: Financial ratio

Financial ratios are very powerful tools to perform some quick analysis of financial
statements. There are four main categories of ratios: liquidity ratios, profitability ratios,
activity ratios and leverage ratios. These are typically analyzed over time and across
competitors in an industry.

o Liquidity ratios are used to determine how quickly a company can turn its assets
into cash if it experiences financial difficulties or bankruptcy. It essentially is a
measure of a company's ability to remain in business. A few common liquidity
ratios are the current ratio and the liquidity index. The current ratio is current
assets/current liabilities and measures how much liquidity is available to pay for
liabilities. The liquidity index shows how quickly a company can turn assets into
cash and is calculated by: (Trade receivables x Days to liquidate) + (Inventory x
Days to liquidate)/Trade Receivables + Inventory.

o Profitability ratios are ratios that demonstrate how profitable a company is. A few
popular profitability ratios are the breakeven point and gross profit ratio. The
breakeven point calculates how much cash a company must generate to break
even with their start up costs. The gross profit ratio is equal to gross
profit/revenue. This ratio shows a quick snapshot of expected revenue.



o Activity ratios are meant to show how well management is managing the
company's resources. Two common activity ratios are accounts payable turnover
and accounts receivable turnover. These ratios demonstrate how long it takes for
a company to pay off its accounts payable and how long it takes for a company to
receive payments, respectively.

o Leverage ratios depict how much a company relies upon its debt to fund
operations. A very common leverage ratio used for financial statement analysis is
the debt-to-equity ratio. This ratio shows the extent to which management is willing
to use debt in order to fund operat|ons This ratio is calculated as: (Long-term debt
+ Short-term debt + Leases)/ Equity. [ ]

DuPont analysis uses several financial ratios that multiplied together equal return on
equity, a measure of how much income the firm earns divided by the amount of funds
invested (equity).

A Dividend discount model (DDM) may also be used to value a company's stock price
based on the theory that its stock is Worth the sum of all of its future dividend payments,
discounted back to their present value. [ ] In other words, it is used to value stocks
based on the net present value of the future dividends.

Financial statement analyses are typically performed in spreadsheet software — or
specialized accounting software — and summarized in a variety of formats.

Recasting financial statements
[edit]

An earnings recast is the act of amendlng and re-releasing a previously released
earnings statement, with specified intent. [ ]

Investors need to understand the ability of the company to generate profit. This,
together with its rate of profit growth, relative to the amount of capital deployed and
various other financial ratios, forms an important part of their analysis of the value of the
company. Analysts may modify ("recast") the financial statements by adjusting the
underlying assumptions to aid in this computation. For example, operating leases
(treated like a rental transaction) may be recast as capital leases (indicating ownership),
addlng assets and liabilities to the balance sheet. This affects the financial statement
ratios. [ ]

Recasting is also known as normalizing accounts.[ll]

Certifications

[edit]



Financial analysts typically have finance and accounting education at the
undergraduate or graduate level. Persons may earn the Chartered Financial Analyst
(CFA) designation through a series of challenging examinations. Upon completion of
the three-part exam, CFAs are considered experts in areas like fundamentals of
investing, the valuation of assets, portfolio management, and wealth planning.

See also

[edit]

o Business valuation
Financial audit
Financial statement
DuPont analysis
Data analysis
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Notes

o 1 Specific to common law jurisdictions

o 2 Specific to civil and mixed law jurisdictions

o 3 Historically restricted in common law jurisdictions but generally accepted
elsewhere; availability varies between contemporary common law jurisdictions

o 4 Specific to the German Biurgerliches Gesetzbuch and other civil codes based
on the pandectist tradition

o 5 Explicitly rejected by the UNIDROIT Principles of International Commercial
Contracts

o 6 Specific to Canadian contract law both in Québec and in the country's common
law provinces

o 7 Specific to civil law jurisdictions, the American Uniform Commercial Code, and
Canadian jurisprudence in both Québec and the common law provinces
pertaining to contractual and pre-contractual negotiation

A contract is an agreement that specifies certain legally enforceable rights and
obligations pertaining to two or more parties. A contract typically involves consent[l] to
transfer of goods, services, money, or promise to transfer any of those at a future date.
The activities and intentions of the parties entering into a contract may be referred to as
contracting. In the event of a breach of contract, the injured party may seek judicial
remedies such as damages or equitable remedies such as specific performance or



reSC|SS|on [2] A binding agreement between actors in international law is known as a
treaty[ ]

Contract law, the field of the law of obligations concerned with contracts, is based on
the principle that agreements must be honoured. [ ] Like other areas of private law,
contract law varies between jurisdictions. In general, contract law is exercised and
governed either under common law jurisdictions, civil law jurisdictions, or mixed-law
jurisdictions that combine elements of both common and civil law. Common law
jurisdictions typically require contracts to include consideration in order to be valid,
whereas civil and most mixed-law jurisdictions solely require a meeting of the minds
between the parties.

Within the overarching category of civil law jurisdictions, there are several distinct
varieties of contract law with their own distinct criteria: the German tradition is
characterised by the unigue doctrine of abstraction, systems based on the Napoleonic
Code are characterised by their systematic distinction between different types of
contracts, and Roman-Dutch law is largely based on the writings of renaissance-era
Dutch jurists and case law applying general principles of Roman law prior to the
Netherlands' adoption of the Napoleonic Code. The UNIDROIT Principles of
International Commercial Contracts, published in 2016, aim to provide a general
harmonised framework for international contracts, independent of the divergences
between national laws, as well as a statement of common contractual principles for
arbitrators and judges to apply where national laws are lacking. Notably, the Principles
reject the doctrine of consideration, arguing that elimination of the doctrlne 'bring[s]
about greater certainty and reduce litigation" in international trade. [ ] The Principles
also rejected the abstraction principle on the grounds that it and similar doctrlnes are
"not easily compatible with modern business perceptions and practice". [ ]

Contract law can be contrasted with tort law (also referred to in some jurisdictions as
the law of delicts), the other major area of the law of obligations. While tort law
generally deals with private duties and obligations that exist by operation of law, and
provide remedies for civil wrongs committed between individuals not in a pre-existing
legal relationship, contract law provides for the creation and enforcement of duties and
obligations through a prior agreement between parties. The emergence of quasi-
contracts, quasi-torts, and quasi-delicts renders the boundary between tort and contract
law somewhat uncertain.[6]

Overview
[edit]

Contracts are widely used in commercial law, and for the most part form the legal
foundation for transactions across the world. Common examples include contracts for



the sale of services and goods, construction contracts, contracts of carriage, software
licenses, employment contracts, insurance policies, sales or leases of land, among
others. A contractual term is a "provision forming part of a contract".[7] Each term gives
rise to a contractual obligation, breach of which can give rise to litigation, although a
contract may also state circumstances in which performance of an obligation may be
excused. Not all terms are stated expressly, and terms carry different legal weight
depending on how central they are to the objectives of the contract.[8]

Contracting is a specific phase within procurement. It includes creating, negotiating, and
managing contracts.

Obligations created by contracts can generally be transferred, subject to requirements
imposed by law. Laws regarding the modification of contracts or the assignment of
rights under a contract are broadly similar across jurisdictions.[g] In most jurisdictions, a
contract may be modified by a subsequent contract or agreement between the parties
to modify the terms governing their obligations to each other. This is reflected in Article
3.1.2 of the Principles of International Commercial Contracts, which states that "a
contract is concluded, modified or terminated by the mere agreement of the parties,
without any further requirement".[5] Assignments are typically subject to statutory
restrictions, particularly with regard to the consent of the other party to the contract.

Contract theory is a large body of legal theory that addresses normative and conceptual
questions in contract law. One of the most important questions asked in contract theory
is why contracts are enforced. One prominent answer to this question focuses on the
economic benefits of enforcing bargains. Another approach, associated with Charles
Fried in his book Contract as Promise, maintains that the general purpose of contract
law is to enforce promises. Other approaches to contract theory are found in the
writings of legal realists and critical legal studies theorists, which have propounded
Marxist and feminist interpretations of contract. Attempts at understanding the
overarching purpose and nature of contracting as a phenomenon have been made,
notably relational contract theory. Additionally, certain academic conceptions of
contracts focus on questions of transaction cost and 'efficient breach' theory.

Another important dimension of the theoretical debate in contract is its place within, and
relationship to a wider law of obligations. Obligations have traditionally been divided into
contracts, which are voluntarily undertaken and owed to a specific person or persons,
and obligations in tort which are based on the wrongful infliction of harm to certain
protected interests, primarily imposed by the law, and typically owed to a wider class of
persons. Research in business and management has also paid attention to the
influence of contracts on relationship development and performance.[lo][ll]

Private international law is rooted in the principle that every jurisdiction has its own
distinct contract law shaped by differences in public policy, judicial tradition, and the
practices of local businesses. Consequently, while all systems of contract law serve the



same overarching purpose of enabling the creation of legally enforceable obligations,
they may contain significant differences. Accordingly, many contracts contain a choice
of law clause and a forum selection clause to determine the jurisdiction whose system
of contract law will govern the contract and the court or other forum in which disputes
will be resolved, respectively.[citation needed! Failing express agreement on such
matters in the contract itself, countries have rules to determine the law governing the
contract and the jurisdiction for disputes. For example, European Union Member States
apply Article 4 of the Rome | Regulation to decide the law governing the contract, and
the Brussels | Regulation to decide jurisdiction.

History

[edit]
Further information: History of contract law, Trade § History, Timeline of international
trade, and Legal history

A Sumerian contract for the sale of a field and house in around 2600 BCE.
As sedentary civilisations began to develop during the Bronze Age, contracts
emerged as a necessary part of daily economic life.

A hundi for Rs 2500 of 1951, stamped in the Bombay Province with a pre-
printed revenue stamp. Hundis represent one of the earliest iterations of
modern negotiable contracts.

Contracts have existed since antiquity, forming the basis of trade since the dawn of
commerce and sedentism during the Neolithic Revolution. A notable early modern
development in contract law was the emergence of the hawala system in the Indian
subcontinent and the Arab world, under which a series of contractual relationships



formed the basis of an informal value transfer system spanning the Silk Road.[lz] In the
Indian subcontinent, the hawala system gave rise to the hundi, a transferrable contract
entitling its holder in due course to obtain money from its issuer or an agent thereof,
giving rise to the principle underlying contemporary negotiable instruments.

The hawala system also influenced the development of agency in common law and in
civil Iaws.[13] In Roman law, agents could not act on behalf of other individuals in the
formation of binding contracts. On the other hand, Islamic law accepted agency as
permissible in not only contract law but in the law of obligations generally, an approach
that has since become mainstream in common law, mixed law, and most civil law
jurisdictions.[14] Analogously, the transfer of debt, which was not accepted under
Roman law, became widely practiced in medieval European commerce, owing largely
to trade with the Muslim world during the Middle Ages.

Since the nineteenth century, two distinct traditions of contract law emerged.
Jurisdictions that were previously British colonies generally adopted English common
law. Other jurisdictions largely adopted the civil law tradition, either inheriting a civil law
legal system at independence or adopting civil and commercial codes based on
German or French law. While jurisdictions such as Japan, South Korea, and the
Republic of China modelled their contract law after the German pandectist tradition, the
Arab world largely modelled its legal framework after the Napoleonic Code. While the
Netherlands adopted a legal system based on the Napoleonic Code in the early 19th
century, Dutch colonies retained the precedent-based Roman-Dutch law. British
colonies in Southern Africa adopted Roman-Dutch principles in areas of private law via
reception statutes adopting South African law, retaining Roman-Dutch law for most
matters of private law while applying English common law principles in most matters of
public law. Saint Lucia, Mauritius, Seychelles, and the Canadian province of Quebec
are mixed law jurisdictions which primarily adhere to French legal tradition with regard
to contract law and other principles of private law.

Over the course of the nineteenth and twentieth century, the majority of jurisdictions in
the Middle East and East Asia adopted civil law legal frameworks based on the
Napoleonic, German, or Swiss model. The Napoleonic Code shapes contract law
across much of the Middle East, while contract law in Japan, South Korea, and the
Republic of China is rooted in the German pandectist tradition. In 1926, Turkey
replaced its Ottoman-era mixture of Islamic and secular laws with a secular civil code
modelled after that of Switzerland, with its contract and commercial law modelled after
the Swiss Code of Obligations, which was in turn influenced by German and French
legal traditions. Following the Meiji Restoration, Japan adopted a series of legal codes
modelled primarily on German law, adopting its commercial code in 1899. The
Japanese adaptation of German civil law was spread to the Korean Peninsula and
China as a result of Japanese occupation and influence, and continues to form the
basis of the legal system in South Korea and the Republic of China. In 1949, Abd EI-



Razzak El-Sanhuri and Edouard Lambert drafted the Egyptian Civil Code, modelled
after the Napoleonic Code but containing provisions designed to fit Arab and Islamic
society.[3] The Egyptian Civil Code was subsequently used as a model for the majority
of Arab states.

In the 20th century, the growth of export trade led to countries adopting international
conventions, such as the Hague- V|sby Rules and the UN Convention on Contracts for
the International Sale of Goods,[ 6] bringing the various legal traditions closer together.
In the early 20th century, the United States underwent the "Lochner era", in which the
Supreme Court of the United States struck down economic regulations on the basis of
freedom of contract and the Due Process Clause. These decisions were eventually
overturned, and the Supreme Court establlshed a deference to legislative statutes and
regulations that restrict freedom of contract. [ ] The need to prevent discrimination and
unfa|r business practices has placed additional restrictions on the freedom of contract.|

] For example, the Civil Rl%hts Act of 1964 restricted private racial discrimination
against African-Americans. [ ] The US Constitution contains a Contract Clause, but
this has been interpreted as only restricting the retroactive impairment of contracts. [ ]
In the late twentieth and early twenty-first century, consumer protection legislation, such
as Singapore's Consumer Protection (Fair Trading) Act 2003, progressively imposed
limits upon the freedom of contract in order to prevent businesses from exploiting
consumers. [ ]

In 1993, Harvey McGregor, a British barrister and academic, produced a "Contract
Code" under the auspices of the English and Scottish Law Commissions, which was a
proposal to both unify and codify the contract laws of England and Scotland. This
document was offered as a possible "Contract Code for Europe”, but tensions between
English and German jurists meant that this proposal has so far come to naught. In spite
of the European Union being an economic communlty W|th a range of trade rules, there
continues to be no overarching "EU Law of Contract". [ ]

In 2021, Mainland China adopted the Civil Code of the People's Republic of China,
which codifies its contract law in book three. While generally classified as a civil law
jurisdiction, contract law in mainland China has been influenced by a number of
sources, including traditional Chinese views toward the role of law, the PRC's socialist
background, the Japanese/German-based law of the Republic of China on Taiwan, and
the English-based common law used in Hong Kong. Consequently, contract law in the
Chinese mainland functions as a de facto mixed system. The 2021 civil code provides
for the regulation of nominate contracts in a manner similar to that of jurisdictions such
as Japan, Germany, France, and Québec.

Common law contracts

[edit]



The rules governing contracts vary between jurisdictions. In the majority of English-
speaking countries, the rules are derived from English contract law which emerged as a
result of precedents established by various courts in England over the centuries.
Meanwhile, civil law jurisdictions generally derive their contract law from Roman law,
although there are differences between German contract law, legal systems inspired by
the Napoleonic Code or the Civil Code of Lower Canada (e.g. Québec and Saint Lucia),
and jurisdictions following Roman-Dutch law (e.g. Indonesia and Suriname) or a mixture
of Roman-Dutch law and English common law (e.g. South Africa and neighbouring
countries).

Formation

[edit]
Further information: Canadian contract law; Indian Contract Act, 1872; English contract
law; United States contract law; and Australian contract law

In common law jurisdictions, the formation of a contract generally requires an offer,
acceptance, consideration, and mutual intent to be bound. The concept of contract law
as a distinct area of law in common law jurisdictions originated Wlth the now-defunct writ
of assumpsit, which was originally a tort action based on reliance. [ ] Although verbal
contracts are generally binding in most common law jurisdictions, some types of
contracts may require formalities such as being in writing or by deed. [ ]

A contract cannot be formed without assent of the two parties to be bound by its terms.
Normally this is by written signature (which may include an electronic signature), but the
assent may also be oral or by conduct. Assent may be given by an agent for a party.[23

]

Remedies for breach of contract include dama es (monetary compensation for loss)
and, for serious breaches only, cancellatlon ] Specific performance and
injunction may also be available if damages are msufficient.

Offer, acceptance, and invitation to treat

[edit]
Main articles: Offer and acceptance, Meeting of the minds, Power of acceptance, and
Invitation to treat

In order for a legally enforceable contract to be formed, the parties must reach mutual
assent (also called a meeting of the minds). This is typically reached through an offer
and an acceptance which does not vary the offer's terms, which is known as the "mirror
image rule". An offer is defined as a promise that is dependent on a certain act,



promise, or forbearance given in exchange for the initial promise[26] An acceptance is
simply the assent of the other contracting party or parties to the terms stipulated in the
contract. As an offer states the offeror's willingness to be bound to the terms proposed
therein [ ] a purported acceptance that varies the terms of an offer is not an
acceptance but a counteroffer and hence a rejection of the original offer. The prlnC|pIe
of offer and acceptance has been codified under the Indian Contract Act, 1872. [ ]

In determining if a meeting of the minds has occurred, the intention of contractlng
parties is interpreted objectively from the perspective of a reasonable person. [ ] The
"objective" approach towards contractual intent was first used in the English case of
Smith v Hughes in 1871. Where an offer specifies a partlcular mode of acceptance, only
acceptance communicated via that method will be valid. [ ][ ]

Contracts may be bilateral or unilateral. A bilateral contract is an agreement in which
each of the parties to the contract makes a promise or set of promises to each other.[32
] For example, in a contract for the sale of a home, the buyer promises to pay the seller
$200,000 in exchange for the seller's promise to deliver title to the property. Bilateral
contracts commonly take place in the daily flow of commercial transactions. Less
common are unilateral contracts, in which one party makes a promise, but the other
side does not promise anything. In these cases, those accepting the offer are not
required to communicate their acceptance to the offeror. In a reward contract, for
example, a person who has lost a dog could promise a reward if the dog is found,
through publication or orally. The payment could be additionally conditioned on the dog
being returned alive. Those who learn of the reward are not required to search for the
dog, but if someone finds the dog and delivers it, the promisor is required to pay. On the
other hand, advertisements which promise bargains are generally regarded not as
offers for unilateral contracts but merely "invitations to treat".[33] Some have criticised
the categorisation of contracts into bilateral and unilateral ones. For example, the High
Court of Australia stated that the term unilateral contract is "unscientific and
misleading".[34]

In certain circumstances, an implied contract may be created. A contract is implied in
fact if the circumstances imply that parties have reached an agreement even though
they have not done so expressly. For example, if a patient refuses to pay after being
examined by a doctor, the patient has breached a contract implied in fact. A contract
which is implied in law is sometimes called a quasi-contract. Such contracts are means
for courts to remedy situations in which one party would be unjustly enriched were he or
she not required to compensate the other. Quantum meruit claims are an example.



The Carbolic Smoke Ball offer

Where something is advertised in a newspaper or on a poster, the advertisement will
not normally constitute an offer but will instead be an invitation to treat, an indication
that one or both parties are prepared to negotiate a deal. [3 ][36][37] An exception
arises if the advertisement makes a unilateral prom|se such as the offer of a reward, as
in the case of Carlill v Carbolic Smoke Ball Co [ ] decided in nineteenth-century
England. The company, a pharmaceutical manufacturer, advertised a smoke ball that
would, if sniffed "three times daily for two weeks", prevent users from catching the flu. If
it failed to do so, the company promised to pay the user £100, adding that they had
"deposited £1,000 in the Alliance Bank to show [their] sincerity in the matter". When the
company was sued for the money, they argued the advert should not have been taken
as a serious, legally binding offer but a puff. The Court of Appeal held that it would
appear to a reasonable man that Carbolic had made a serious offer and determined
that the reward was a contractual promise.

As decided in the case of Pharmaceutical Society of Great Britain v Boots Cash
Cashiers, an offer that is made in response to an invitation to treat, without any
negotiation or epr|C|t modification of terms, is presumed to incorporate the terms of the
invitation to treat. [ ]

Consideration

[edit]
Main article: Consideration

In contract law, consideration refers to something of value which is given in exchange
for the fulfilment of a promise. [ ] In Dunlop v. Selfridge, Lord Dunedln descrlbed
consideration "the price for which the promise of the other is bought". [ ] Consideration
can take multiple forms and includes both benefits to the promisor and detriments to the
promisee. Forbearance to act, for example, can const|tute valid consideration, but only
if a legal right is surrendered in the process. [ ][ ][ ] Common law jurisdictions



require consideration for a simple contract to be binding, but allow contracts by deed to
not require consideration. Similarly, under the Uniform Commercial Code, firm offers |n
most American jurisdictions are valid without consideration if signed by the offeror. [ ]

Rules applicable to consideration

[edit]

Consideration must be lawful for a contract to be binding. Applicable rules in
determining if consideration is lawful exist both in case law and in the codes of some
common law jurisdictions. The general principles of valid consideration in the common
law tradition are that:

1. Consideration must be requested for.

2. Consideration must come from the promisee.

3. Consideration cannot have already occurred. It must be performed either at or
after the formation of contract.

Consideration cannot be a pre-existing legal or contractual obligation.
Consideration need not be of the same value as the other party's promise. For
example, a peppercorn in contract law describes a very small and inadequate
consideration.

6. Consideration must be legal i.e., not prohibited by the law.

o s

The insufficiency of past consideration is related to the pre-existing duty rule. For
example, in the early English case of Eastwood v. Kenyon [1840], the guardian of a
young girl took out a loan to educate her. After she was married, her husband promised
to pay the debt but the loan was determined to be past consideration. In the early
English case of Stilk v. Myrick [1809], a captain promised to divide the wages of two
deserters among the remaining crew if they agreed to sail home short-handed;
however, this promise was found unenforceable as the crew were already contracted to
sail the ship. The pre-existing duty rule also extends to general legal duties; for
example, a promise to refrain from committing a tort or crime is not sufficient. [ ]

Some jurisdictions have modified the English principle or adopted new ones. For
example, in the Indian Contract Act, 1872, past consideration constitutes valid
con5|derat|on and that consideration may be from any person even if not the promisee.
[ ] The Indian Contract Act also codifies examples of when consideration is invalid, for
example when it involves marriage or the provision of a public office.



Criticism
[edit]

The primary criticism of the doctrine of consideration is that it is purely a formality that
merely serves to complicate commerce and create legal uncertainty by opening up
otherwise simple contracts to scrutiny as to whether the consideration purportedly
tendered satisfies the requirements of the law.

While the purpose of the doctrine was ostensibly to protect parties seeking to void
oppressive contracts, this is currently accomplished through the use of a sophisticated
variety of defences available to the party seeking to void a contract. In practice, the
doctrine of consideration has resulted in a phenomenon similar to that of &, ciyal in
Islamic contracts, whereby parties to a contract use technicalities to satisfy
requirements while in fact circumventing them in practice. Typically, this is in the form of
"peppercorn’ con5|derat|on i.e. consideration that is negligible but still satisfies the
requirements of Iaw[ ]

The doctrine of consideration has been expressly rejected by the UNIDROIT Principles
of International Commercial Contracts on the grounds that it }éields uncertainty and
unnecessary litigation, thereby hindering international trade.[”] Similarly, the United
Nations Convention on Contracts for the International Sale of Goods does not require
consideration for a contract to be valid, thereby excluding the doctrine with regard to
contracts covered by the convention even in common law jurisdictions where it would
otherwise apply. The continued existence of the doctrine in common law jurisdictions is
controversial. Scots lawyer Harvey McGregor's "Contract Code", a Law Commission-
sponsored proposal to both unite and codify English and Scots Law, proposed the
abolition of consideration. Some commentators have suggested for consideration to be
replaced by estoppel as a basis for contracts. [ ]

Written and oral contracts

[edit]
Main article: Statute of frauds

A contract is often evidenced in writing or by deed. The general rule is that a person
who signs a contractual document will be bound by the terms in that document This
rule is referred to as the rule in L'Estrange v Graucob or the "signature rule". [ ] This
rule was approved by the High Court of Australia in Toll (FGCT) Pty Ltd v Alphapharm
Pty Ltd. [ ] The rule t g |caIIy binds a signatory to a contract regardless of whether they
have actually read it,[ ] provided the document is contractual in nature.[ 2]



However, defences such as duress or unconscionability may enable the signer to avoid
the obligation. Further, reasonable notice of a contracts terms must be given to the
other party prior to their entry into the contract. [ ][ ]

Written contracts have typically been preferred in common law legal systems. [55] In
1677 England passed the Statute of Frauds which influenced srm|Iar statute of frauds
laws in the United States and other countries such as Australia. [ ][C] In general, the
Uniform Commercial Code as adopted in the United States requires a written contract
for tangible product sales in excess of $500, and for real estate contracts to be written.
If the contract |s not required by law to be written, an oral contract is generally valid and
legally binding. [ ] The United Kingdom has since replaced the original Statute of
Frauds, but written contracts are still required for various circumstances such as land
(through the Law of Property Act 1925).

Apart from using a written document. a valid contract may generally be made orally or
even by conduct.[d] An oral contract may also be called a parol contract or a verbal
contract, with "verbal" meaning "spoken" rather than "in words an established usage in
British English with regards to contracts and agreements, [ ] and common although
somewhat deprecated as "loose" in American Englrsh.[GO] An unwritten, unspoken
contract, also known as "a contract implied by the acts of the parties”, which can be
legally implied either from the facts or as required in law. Implied-in- fact contracts are
real contracts under which parties receive the "benefit of the bargain”. [ ] However,
contracts implied in law are also known as quasi-contracts, and the remedy is quantum
meruit, the fair market value of goods or services rendered.

Certainty, completeness, and intention of parties

[edit]
Further information: Contra proferentem, Good faith (law), and Intention to be legally
bound

In commercial agreements it is presumed that parties intend to be legally bound unless
the parties expressly state the opposite. For example, in Rose & Frank Co v JR
Crompton & Bros Ltd, an agreement between two business parties was not enforced
because an "honour clause" in the document stated "this is not a commercial or legal
agreement, but is only a statement of the intention of the parties”. In contrast, domestic
and social agreements such as those between children and parents are typically
unenforceable on the basis of public policy. For example, in the English case Balfour v.
Balfour a husband agreed to give his wife £30 a month while he was away from home,
but the court refused to enforce the agreement when the husband stopped paying. In
contrast, in Merritt v Merritt the court enforced an agreement between an estranged
couple because the circumstances suggested their agreement was intended to have



legal consequences.

If the terms of a contract are so uncertain or incomplete as to elude reasonable
interpretation, the parties cannot have reached an agreement in the eyes of the law.[ 2]
An agreement to agree does not constitute a contract, and an inability to agree on key
issues, which may include such things as price or safety, may cause an entire contract
to fail. However, a court will attempt to give effect to commercial contracts where
possible, by construing a reasonable construction of the contract. [ ] In New South
Wales, even if there is uncertainty or incompleteness in a contract, the contract may still
be binding on the parties if there is a sufficiently certain and complete clause requiring
the parties to undergo arbitration, negotiation or mediation.[64]

Courts mag/ also look to external standards, which are either mentloned explicitly in the
contract[ ] or implied by common practice in a certain field. [ ] In addition, the court
may also imply a term; if price is excluded, the court may imply a reasonable price, with
the exception of land, and second-hand goods, which are unique.

If there are uncertain or incomplete clauses in the contract, and all options in resolving
its true meaning have failed, it may be possible to sever and void just those affected
clauses if the contract includes a severability clause. The test of whether a clause is
severable is an objective test—whether a reasonable person would see the contract
standing even without the clauses. Typically, non-severable contracts only require the
substantial performance of a promise rather than the whole or complete performance of
a promise to warrant payment. However, express clauses may be included |n a non-
severable contract to explicitly require the full performance of an obligation. [ ]

English courts have established that any intention to make the contract a "complete
code", so as to exclude any option to resort to a common law or extra-contractual
remedy, must be evidenced in "clear express words": otherwise a "presumption that
each party to a contract is entltled to all remedies which arise by operation of law" will
be honoured by the courts. [ ]

Conditions, warranties, and representations

[edit]

Common law jurisdictions typically distinguish three different categories of contractual
terms, conditions, warranties and |ntermed|ate terms, which vary in the extent of their
enforceability as part of a contract. [ ] English common law distinguishes between
important conditions and warranties, with a breach of a condition by one party allowing
the other to repudiate and be dlscharged wh|Ie a warranty allows for remedies and
damages but not complete discharge. [ ][ ] In modern United States Iaw the
distinction is less clear but warranties may be enforced more strictly. [ ] Whether or not



a term is a condition is determined in part by the parties' intent.[71][73]

In aless techn|cal sense, however, a condition is a generic term and a warranty is a
promise. [ ] In specific circumstances these terms are used differently. For example, in
English insurance law, violation of a condltlon precedent by an insured is a complete
defence against the payment of claims. [ ] a€8160a€S In general insurance law, a
warranty is a promise that must be complied with. [ ] In product transactions,
warranties promise that the product will continue to function for a certain period of time.
In the United Kingdom, the courts determine whether a term is a condltlon or warranty,
regardless of how or whether the term was classified in the contract. [ ][ ] Statute
may also declare a term or nature of term to be a condition or warranty. For example,
the Sale of Goods Act 1979 s15A %rovides that terms as to title, description, quality and
sample are generally conditions. [ ] The United Kingdom has also developed the
concept of an "intermediate term" (also called innominate terms), first established in
Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962].

Traditionally, while warranties are contractual promises WhICh are enforced through
legal action, regardless of materiality, intent, or reliance [ ] representations are
traditionally precontractual statements that allow for a tort- based action (such as the tort
of deceit) if the misrepresentation is negligent or fraudulent [ ] In U.S. law, the
distinction between the two is somewhat unclear. [ ] Warranties are generally viewed
as primarily contract-based legal action, while negligent or fraudulent
m|srepresentat|ons are tort-based, but there is a confusing mix of case law in the United
States.[ 2] In modern English law, sellers often avoid using the term "represents” in
order to avoid claims under the M|srepresentat|on Act 1967, while in America the use of
"warrants and represents" is relatively common.| 9]

English courts may weigh parties' emphasis in determining whether a non-contractual
statement is enforceable as part of the contract. In the English case of Bannerman v
White [ ] the court upheld a rejection by a buyer of hops which had been treated with
sulphur since the buyer explicitly expressed the importance of this requirement. The
relative knowledge of the parties may also be a factor, as in English case of Bissett v
Wilkinson [ ] where the court did not find misrepresentation when a seller said that
farmland being sold would carry 2000 sheep if worked by one team; the buyer was
considered sufficiently knowledgeable to accept or reject the seller's opinion.

According to Andrew Tettenborn et al, there are five differing circumstances under
which a contractual term will become a condition:

A term is a condition (rather than an intermediate or innominate term, or a
warranty), in any of the following five situations: (1) statute explicitly classifies
the term in this way; (2) there is a binding judicial decision supporting this
classification of a particular term as a "condition”; (3) a term is described in



the contract as a "condition" and upon construction it has that technical
meaning; (4) the parties have explicitly agreed that breach of that term, no
matter what the factual consequences, will entitle the innocent party to
terminate the contract for breach; or (5) as a matter of general construction of
the contract the clause must be understood as intended to operate as a
condition. [ ]

Capacity

[edit]
Main article: Capacity (law)

In all systems of contract law, the capacity of a variety of natural or juristic persons to
enter into contracts, enforce contractual obligations, or have contracts enforced against
them is restricted on public policy grounds. Consequently, the validity and enforceability
of a contract depends not only on whether a jurisdiction is a common, civil, or mixed law
jurisdiction but also on the jurisdiction's particular policies regarding capacity. For
instance, very small children may not be held to bargains they have made, on the
assumption that they lack the maturity to understand what they are doing; errant
employees or directors may be prevented from contracting for their company, because
they have acted ultra vires (beyond their power). Another examgle might be people who
are mentally incapacitated, either by disability or drunkenness.[ ] Specifics vary
between jurisdictions, for example article 39 of the Philippine Civil Code provides a
comprehensive overview of the most typical circumstances resulting in lost or
diminished juridical capacity:[84] age, mental disability, the state of being a deaf-mute,
penalty, absence,[®] insolvency, and trusteeship.

Each contractual party must be a "competent person” having legal capacity. The parties
may be natural persons ("individuals") or juristic persons ("corporations”). An agreement
is formed when an "offer" is accepted. The parties must have an intention to be legally
bound; and to be valid, the agreement must have both proper "form" and a lawful
object. In England (and in jurisdictions using English contract principles), the parties
must also exchange ‘consideration” to create a "mutuality of obligation”, as in Simpkins
v Pays. [ ]

In the United States, persons under 18 are typically minor and their contracts are
considered voidable; however, if the minor voids the contract and benefits received by
the minor are returnable, those benefits must be returned. [ ] The minor can enforce
breaches of contract by an adult while, absent ratification u;;)on the minor's reaching
adulthood, the adult's enforcement may be more Ilmlted

Meanwhile, in Singapore, while individuals under the age of 21 are regarded as minors,
sections 35 and 36 of the Civil Law Act 1909 provide that certain contracts entered into



by minors aged 18 and above are to be treated as though they were adults.[88]
Additionally, the Minors' Contracts Act 1987 as applicable in Singapore and in England
and Wales provides that a contract entered into by a minor is not automatically
unenforceable and that a "court may, if it is just and equitable to do so, require the
[minor] defendant to transfer to the plaintiff any property acquired by the defendant
under the contract, or any property representing it".[89]

In addition to age, a party to a contract may lack capacity on the grounds of mental
illness or senility. Under Singapore's Mental Capacity Act 2008, for example, "a person
lacks capacity in relation to a matter if at the material time the person is unable to make
a decision for himself or herself in relation to the matter because of an impairment of, or
a disturbance in the functioning of, the mind or brain". [ ] Where an individual lacks
capacity on grounds of mental illness or senility, a relative or other responsible person
may obtain a lasting power of attorney to make decisions concerning the "personal
welfare" of the person lacking capacity, the "property and [financial] affairs" of the
person, or both.[9 ] Questions as to whether an individual has the capacity to make
decisions either generally or with regard to a particular matter or class of matters are
generally resolved by a judicial declaration and the court making the declaration may
appoint one or more individuals to act as conservators (Amerlcan English) or deputies
(Commonwealth English) for the person lacking capacity.[ 2]

Implied terms

[edit]

While an express term is stated by parties during negotiation or written in a contractual
document, implied terms are not stated but nevertheless form a provision of the
contract. Implied terms are fully enforceable and, depending on the jurisdiction, may
arise as a result of the conduct or expectations of the parties,[f] by virtue of custom (i.e.
general unspoken norms within a particular industry), or by operation of law.

Statutes or precedent may create implied contractual terms, particularly in standardised
relationships such as employment or shipping contracts. The Uniform Commercial
Code of the United States also imposes an implied covenant of good faith and fair
dealing in performance and enforcement of contracts covered by the Code. In addition,
Australia, Israel and India imply a similar good faith term through laws while the
Supreme Court of Canada has developed a doctrine of honest contractual performance.
While English law does not impose such a requirement, there is nevertheless an
overarching concept of "legitimate expectation” in most common law jurisdictions.

Most jurisdictions have specific legal provisions which deal directly with sale of goods,
lease transactions, and trade practices. In the United States, prominent examples
include, in the case of products, an implied warranty of merchantability and fitness for a



particular purpose, and in the case of homes an implied warranty of habitability. In the
United Kingdom, implied terms may be created by statute (e.g. Sale of Goods Act 1979,
the Consumer Rights Act 2015 and the Hague-Visby Rules), common law (e.g. The
Moorcock, [ ] which mtroduced the "business efficacy" test), SSJrewous dealings (e.g.
Spurling v Bradshaw), [ ] or custom (e.g. Hutton v Warren). [

In many common law jurisdictions, insurance contracts are subject to a term implied in
law of utmost good faith, and thls is codified (for example) in section 17 of Singapore's
Marine Insurance Act 1909. [ ] Additionally, depending on jurisdiction, marine and life
insurance contracts may requwe the policyholder to have an insurable interest in the
asset or life insured. [ ][ ][ ] In contrast, instead of requiring a policyholder to hold
an insurable interest in the life insured, German law merely requires the policyholder to
obtain the consent of the person whose life is insured. [ ] As opposed to being implied
by law or fact, a term may be implied on the basis of custom or usage in a particular
market or context. In the Australian case of Con-Stan Industries of Australia Pty Ltd v
Norwich Winterthur (Aust) Limited [ ] the requirements for a term to be implied by
custom were set out. For a term to be implied by custom it needs to be "so well known
and acquiesced in that everyone making a contract in that S|tuat|on can reasonably be
presumed to have imported that term into the contract"” [ ] a€Sparas 8-93€S

Performance
[edit]

Performance refers to the completion of the tasks or obligations anticipated in the
contract. In some cases, such as a retail purchase transaction, the formation and
performance of the contract occur at the same time [ 101 ] but when a contract involves a
promise to do something in the future, performance refers to the later fulfillment of that
promise. Performance varies according to the particular circumstances. While a
contract is being performed, it is called an executory contract, and when it is completed
it is an executed contract. In some cases there may have beed substantial performance
but not complete performance, which allows the performing party to be partially
compensated.

Remedies

[edit]
Main article: Breach of contract

Remedies for breach of contract generally include damages or forms of specific relief,
including but not limited to: specific performance, injunctions, declaratory relief, and
rescission. The availability of different remedies varies from jurisdiction to jurisdiction,



with common law jurisprudence preferring to award damages where possible while civil
law jurisdictions are more inclined toward specific relief.

In the United Kingdom and Singapore, breach of contract is defined in the Unfair
Contract Terms Act 1977 as: [i] non-performance, [ii] poor performance, [iii] part-
performance, or [iv] performance which is substantially different from what was

102 - -
reasonably expected.[-~“] Innocent parties may repudiate (cancel) the contract only for
a major breach (breach of condition),[103][104] but they may always recover
compensatory damages, provided that the breach has caused foreseeable loss.

Damages

[edit]
Main article: Damages

There are several different types of damages that may be awarded for breach of
contract.

o Compensatory damages are given to the party injured by the breach of contract.
With compensatory damages, there are two heads of loss, consequential damage
and direct damage. In theory, compensatory damages are designed to put the
injured party in his or her rightful position, usually through an award of expectation
damages.

o Liquidated damages are an estimate of loss agreed to in the contract, so that the
court avoids calculating compensatory damages and the parties have greater
certainty. Liquidated damages clauses may serve either a compensatory or a
punitive purpose and, when aimed at the latter, may be referred to as "penalty
clauses". Penalty clauses serving a purely punitive purpose are void or limited on
public policy grounds in most (though not all) common law and civil law
jurisdictions, although jurisdictions which recognise penalty clauses may
nevertheless permit courts to intervene in cases where enforcement would be
inequitable.

o Nominal damages consist of a small cash amount where the court concludes that
the defendant is in breach but the plaintiff has suffered no quantifiable pecuniary
loss, and may be sought to obtain a legal record of who was at fault.

o Punitive or exemplary damages are used to punish the party at fault. Even though
such damages are not intended primarily to compensate, nevertheless the
claimant (and not the state) receives the award. Exemplary damages are not
recognised nor permitted in some jurisdictions. In common law jurisdictions,
exemplary damages are not available for breach of contract, but are possible after
fraud. Although vitiating factors (such as misrepresentation, mistake, undue
influence and duress) relate to contracts, they are not contractual actions in



themseslves. Nevertheless, they allow a claimant in contract to get exemplary
damages for breach.

Compensatory damages compensate the plaintiff for actual losses suffered as
accurately as possible. They may be expectation damages, reliance damages or
restitutionary damages. Expectation damages are awarded to put the party in as good
of a position as the party would have been in had the contract been performed as
promised. [ 105 ] Reliance damages are usually awarded where no reasonably reliable
estimate of expectation loss can be arrived at or at the option of the plaintiff. Reliance
losses cover expense suffered in reliance to the promise. Examples where reliance
damages have been awarded because profits are too speculatlve include the Australian
case of McRae v Commonwealth Disposals Comm|SS|on[ ] which concerned a
contract for the rights to salvage a ship. In Anglia Television Ltd v. Reed[ ] the
English Court of Appeal awarded the plaintiff expenditures incurred prior to the contract
in preparation of performance.

Common law jurisdictions traditionally distinguish between legitimate liquidated
damages, which are valid and enforceable and penalties, which are usually prohibited
as against public policy. The traditional test to determine which category a clause falls
into was established by the Engllsh House of Lords in Dunlop Pneumatic Tyre Co Ltd v
New Garage & Motor Co Ltd[ In Canadian common law provinces, penalty clauses
are considered valid and enforceable provided that they are not unconscionable. [ 9][
110][111] The Canadian position is similar to the middle-ground approach taken under
Philippine contract law, which provides that a penalty clause providing for liquidated
damages is enforceable unless either the clause is "iniquitous or unconscionable" or the
breach of contract in questlon Is not one that was envisioned by the parties when they
concluded the contract. [ ] A similar approach has been adopted by the High Court of
Australia and the Supreme Court of the United Kingdom over the first few decades of
the twenty-first century; whereby a penalty clause is unenforceable only if it is
disproportionate to the* Ie%mmate interests”, not restricted to seeking compensation, of
the non-infringing party. [ 3][

After a breach has occurred, the innocent party has a duty to mitigate loss by taking any
reasonable steps. Failure to mitigate means that damag6 s may be reduced or even
denied altogether.| 115 ] However, Michael Furmston[ ] has argued that "it is wrong to
express (7the mitigation) rule by stating that the plaintiff is under a duty to mitigate his
loss", [ ] citing Sotiros Shipping Inc v Sameiet, The Solholt. [ ] If a party provides
notice that the contract will not be completed, an anticipatory breach occurs.

Damages may be general or consequential. General damages are those damages
which naturally flow from a breach of contract. Consequential damages are those
damages which, although not naturally flowing from a breach, are naturally supposed
by both parties at the time of contract formation. An example would be when someone
rents a car to get to a business meeting, but when that person arrives to pick up the car,



it is not there. General damages would be the cost of renting a different car.
Consequential damages would be the lost business if that person was unable to get to
the meeting, if both parties knew the reason the party was renting the car. To recover
damagges a claimant must show that the breach of contract caused foreseeable loss.[
24] ] Hadley v Baxendale established that the test of foreseeability is both objective
or subjective. In other words, is it foreseeable to the objective bystander, or to the
contracting parties, who may have special knowledge? On the facts of Hadley, where a
miller lost production because a carrier delayed taking broken mill parts for repair, the
court held that no damages were payable since the loss was foreseeable neither by the
“reasonable man" nor by the carrier, both of whom would have expected the miller to
have a spare part in store.

Specific relief

[edit]
Main articles: Specific performance, Specific Relief Act 1963, and Injunction

There may be circumstances in which it would be unjust to permit the defaulting party
simply to buy out the injured party with damages — for example, where an art collector
purchases a rare painting and the vendor refuses to deliver.

In most common law jurisdictions, such circumstances are dealt with by court orders for
"specific performance”, requiring that the contract or a part thereof be performed. In
some circumstances a court will order a party to perform his or her promise or issue an
injunction requiring a party refrain from doing something that would breach the contract.
A specific performance is obtainable for the breach of a contract to sell land or real
estate on such grounds that the property has a unique value. In the United States by
way of the 13th Amendment to the United States Constitution, specific performance in
personal service contracts is onIy Ie al "as punishment for a crime whereof the party
shall have been duly convicted". [ ] Both an order for specific performance and an
injunction are discretionary remedies, originating for the most part in equity. Neither is
available as of right and in most jurisdictions and most circumstances a court will not
normally order specific performance. A contract for the sale of real property is a notable
exception. In most jurisdictions, the sale of real property is enforceable by specific
performance. Even in this case the defences to an action in equity (such as laches, the
bona fide purchaser rule, or unclean hands) may act as a bar to specific performance.

In Indian law, the Specific Relief Act 1963 codifies the rules surrounding specific
performance and other remedies aside from damages. Relief available under the act is
limited to recovery of possession of property, specific performance of contracts,
rectification of instruments, rescission of contracts, cancellation of instruments,
declaratory relief, and injunctions.



Where appropriate, courts in most common and civil law jurisdictions may permit
declaratory relief or rescission of contracts. To rescind is to set aside or unmake a
contract. There are four different ways in which contracts can be set aside. A contract
may be deemed 'void', 'voidable' or ‘unenforceable’, or declared "ineffective". Voidness
implies that a contract never came into existence. Voidability implies that one or both
parties may declare a contract ineffective at their wish. Unenforceability implies that
neither party may have recourse to a court for a remedy. Ineffectiveness arises when a
contract is terminated by order of a court, where a public body has failed to satisfy the
requirements of public procurement Iaw.[121]

Defences
[edit]

Defences to claims under contract law include vitiating factors, which defences operate
to determine whether a purported contract is either (1) void or (2) voidable, or
assertions that the other party failed to perform their obligations within a reasonable
period of time. With regard to contracts of a commercial nature, the UNIDROIT
Principles of International Commercial Contracts provides a general outline of the
grounds under which a contract can be set aside. Where a contract or term is voidable,
the party entitled to avoid may either conditionally or unconditionally choose to affirm
the contract or term as outlined in Article 3.2.9 of the Principles which states that "if the
party entitled to avoid the contract expressly or impliedly confirms the contract after the
period of time for giving notice of avoidance has begun to run, avoidance of the contract
is excluded".[5] Additionally, Article 3.2.13 provides that "where a ground of avoidance
affects only individual terms of the contract, the effect of avoidance is limited to those
terms unless, having regard to the circumstances, it is unreasonable to uphold the
remaining contract".[5]

Although provisions for the voidability of a contract for conduct of the other party are
generally similar across jurisdictions, voidability on the grounds of a third party's
conduct is more contentious. Article 3.2.8 of the Principles provides that where conduct
constituting grounds for rescission "is imputable to, or is known or ought to be known
by, a third person for whose acts the other party is responsible, the contract may be
avoided under the same conditions as if the behaviour or knowledge had been that of
the party itself". Similarly, while vitiating factors are similar across jurisdictions, the
extent to which a failure by another party to a contract may form grounds for rescission
or an early termination of contractual obligations varies between jurisdictions. For
instance, Mainland Chinese law provides that a party may seek to rescind a contract or
terminate its remaining obligations if the other party "expresses or indicates by act that
it will not perform the principal obligation”, "delays performance of the principal
obligation and still fails to perform it within a reasonable period of time", or "delays
performance of the obligation or has otherwise acted in breach of the contract, thus



making it impossible to achieve the purpose of the contract".[122]

Misrepresentation

[edit]
Main article: Misrepresentation

Misrepresentation means a false statement of fact that occurs prior to a contract made
by one party to another party and has the effect of inducing that party into the contract.
For example, under certain circumstances, false statements or promises made by a
seller of goods regarding the quality or nature of the product that the seller has may
constitute misrepresentation. A finding of misrepresentation allows for a remedy of
rescission and sometimes damages depending on the type of misrepresentation.
Rescission is the principal remedy and damages are also available if a tort is
established. Article 3.2.5 of the Principles of International Commercial Contracts
provides that "a party may avoid the contract when it has been led to conclude the
contract by the other party's fraudulent representation, including language or practices,
or fraudulent non- disclosure of circumstances which, according to reasonable
commercial standards of fair dealing, the latter party should have disclosed". [ ]

In common law jurisdictions, to prove misrepresentation and/or fraud, there traditionally
must be evidence that shows a claim was made, said claim was false, the party making
the claim knew the claim was false, and that party's intention was for a transaction to
occur based upon the false claim.[ 123 ] In order to obtain relief, there must be a positive
misrepresentation of law and also, the person to whom the representation was made
must have been misled by and relied on this misrepresentation:Public Trustee v Taylor.[
124] There are two types of misrepresentation: fraud in the factum and fraud in
inducement. Fraud in the factum focuses on whether the party alleging
misrepresentation knew they were creating a contract. If the party did not know that
they were entering into a contract, there is no meeting of the minds, and the contract is
void. Fraud in inducement focuses on misrepresentation attempting to get the party to
enter into the contract. Misrepresentation of a material fact (if the party knew the truth,
that party would not have entered into the contract) makes a contract voidable. Assume
two people, Party A and Party B, enter into a contract. Then, it is later determined that
Party A did not fully understand the facts and information described within the contract.
If Party B used this lack of understanding gamst Party A to enter into the contract,
Party A has the right to void the contract. [ ] According to Gordon v Selico [1986] it is
possible to misrepresent either by words or conduct. Generally, statements of opinion
or intention are not statements of fact in the context of misrepresentation. [8 ] If one
party claims specialist knowledge on the topic discussed, then it is more I|keI for the
courts to hold a statement of opinion by that party as a statement of fact. [ ]



In Singapore and the United Kingdom, the Misrepresentation Act 1967 provides that
innocent mlsrepresentatlons can also be grounds for damages and remission of the
relevant contract. [ ] Section 35 of the Contract and Commercial Law Act 2017
similarly provides for damages in cases of both innocent and fraudulent
misrepresentation in New Zealand. [ ] In assessing remedies for an innocent
misrepresentation, the judge takes into account the |Ike|lh00d a party would rely on the
false claim and how significant the false claim was. [ ] Contract law does not
delineate any clear boundary as to what is considered an acceptable false claim or
what is unacceptable. Therefore, the question is what types of false claims (or
deceptions) will be significant enough to void a contract based on said deception.
Advertisements utilising "puffing”, or the practice of exaggerating certain things, fall
under this question of possible false cIaims.[125]

The foundational principle of "caveat em tor", which means "let the buyer beware",
applies to all American transactions. [ ] In Laidlaw v. Organ, the Supreme Court
decided that the buyer did not have to inform the seller of information the buyer knew
could affect the price of the product. [ 3]

It is a fallacy that an opinion cannot be a statement of fact. If a statement is the honest
expression of an opinion honestly entertalned it cannot be said that it involves any
fraudulent misrepresentations of fact. [ 0]

Mistake

[edit]
Main article: Mistake (contract law)

Section 2 of the UNIDROIT Principles of International Commercial Contracts defines
the extent to which a mistake is typically accepted in most jurisdictions as grounds to
avoid a contract. Under Article 3.1.2 of the Principles, a "mistake is an erroneous
assumption relating to facts or to law existing when the contract was concluded". [ ]
Article 3.1.3 of the Principles provides that "a party may only avoid the contract for
mistake if, when the contract was concluded, the mistake was of such importance that a
reasonable person in the same situation as the party in error would only have
concluded the contract on materially dlfferent terms or would not have concluded it at all
if the true state of affairs had been known". [ ] Additionally, Article 3.1.3 provides that a
party seeking to avoid a contract must show that either "the other party made the same
mistake, or caused the mistake, or knew or ought to have known of the mistake and it
was contrary to reasonable commercial standards of fair dealing to leave the mistaken
party in error" or "the other party had not at the time of avoidance reasonably acted in
reliance on the contract"” [ ] However, a party cannot seek to avoid a contract on the
grounds of a mistake if "it was grossly negligent in committing the mistake" or "the



mistake relates to a matter in regard to which the risk of mistake ... should be borne by
the mistaken party". [ ]

Common law jurisdictions identify three types of mistake in contract. common mistake,
mutual mistake, and unilateral mistake.

o Common mistake occurs when both parties hold the same mistaken belief of the
facts which is material and fundamental to their contract. This is demonstrated in
the case of Bell v. Lever Brothers Ltd.,[131] which established that common
mistake can only void a contract if the mistake of the subject-matter was
sufficiently fundamental to render its identity dlfferent from what was contracted,
making the performance of the contract impossible. [ ] In Great Peace Shipping
Ltd v Tsavliris Salvage (International) Ltd, the court held that the common law will
grant rellef against common mistake, if the test in Bell v. Lever Bros Ltd is made
out. [1 ] If one party has knowledge and the other does not, and the party with the
knowledge promises or guarantees the existence of the subject matter, that party
will be in breach if the subject matter does not exist.[ O6]

o Mutual mistake occurs when both parties of a contract are mistaken as to the
terms. Each believes they are contracting to something different. Courts usually try
to uphold such mistakes if a reasonable interpretation of the terms can be found.
However, a contract based on a mutual mistake in judgment does not cause the
contract to be v0|dable by the party that is adversely affected. See Raffles v
Wichelhaus. [ ]

o Unilateral mistake occurs when only one party to a contract is mistaken as to the
terms or subject-matter. The courts will uphold such a contract unless it was
determined that the non- mlstaken garty was aware of the mistake and tried to take
advantage of the mistake. [ ] It is also possible for a contract to be void if
there was a mistake in the |dent|ty of the contracting party. An example is in Lewis
% Avery[ ] where Lord Denning MR held that the contract can only be voided if
the plaintiff can show that, at the time of agreement, the plaintiff believed the other
party's identity was of vital importance. A mere mistaken belief as to the credibility
of the other party is not sufficient. In certain circumstances, the defence of non est
factum can be utilised in common law Jurlsdlctlons to rescind a contract on the
grounds of a substantial unilateral mistake. [ ] Under Article 3.2.10 of the
Principles, where a contract is voidable by a party on the grounds of a unilateral
mistake but the other party "declares itself willing to perform or performs the
contract as it was understood by the party entitled to avoidance”, "the contract is
considered to have been concluded as the [other] party understood it" and "the
right to avoidance is lost". [ ]

Threats and unequal bargaining power

[edit]



Main articles: Duress (contract law) and Undue influence

The UNIDROIT Principles of International Commercial Contracts outlines a
comprehensive list of circumstances in which fraud committed by or threats made by a
party constitute grounds for avoiding the contract. With regard to threats, Article 3.2.6
provides that "a party may avoid the contract when it has been led to conclude the
contract by the other party's unjustified threat" if the action threatened is so severe as to
"leave the first party no reasonable alternative".[5] A threat is considered "unjustified"
under Article 3.2.6 if “the act or omission with which a party has been threatened is
wrongful |n itself, or it is wrongful to use it as a means to obtain the conclusion of the
contract” [ ] In common law jurisdictions, the notion of an unjustified threat is referred to
as "duress". Black's Law Dictionary defines duress as a "threat of harm made to compel
a person to do something against his or her will or judgment; esp., a wrongful threat
made by one person to compel a manifestation of seeming assent by another person to
a transactlon without real volition" and it constitutes grounds for setting aside a contract.
[ ] An example is in Barton v Armstrong [1976] in a person was threatened with
death if they did not sign the contract. An innocent party wishing to set aside a contract
for duress to the person only needs to prove that the threat was made and that it was a
reason for entry into the contract; the burden of proof then shifts to the other party to
prove that the threat had no effect in causing the party to enter into the contract. There
can also be duress to goods and sometimes, "economic duress".

Aside from fraud and unjustified threats, contracts can also generally be set aside on
the grounds that one party exercised its superior bargaining power in order to impose
inequitable terms upon the other party. Article 3.2.7 of the Principles provides that "a
party may avoid the contract or an individual term of it if, at the time of the conclusion of
the contract, the contract or term unjustifiably gave the other party an excessive
advantage" and specifies that, in determining whether the term was inequitable, a court
or arbitrator should consider the extent to which "the other party has taken unfair
advantage of the first party's dependence, economic distress or urgent needs, or of its
improvidence, ignorance, inexperience or lack of bargaining skill".[] In addition to
setting the contract aside, Article 3.2.7 also provides that courts may apply the blue
pencil doctrine and modify or nullify any inequitable terms while leaving the contract
otherwise intact. [ ] In common law jurisdictions, the related equitable doctrine of undue
influence enables courts to provide a remedy in situations involving one person taking
advantage of a position of power or influence over another person. Where a special
relationship exists, such as between parent and child or solicitor and client, courts in
common law jurisdictions have broad discretion as to whether a remedy is provided.
When no special relationship exists, the question is whether there was a relatlonshf
such trust and confidence that it should give rise to such a presumption. [140][141][ 4
In Australlan Iaw a contract can additionally be set aside due to unconscionable
dealing. [ ][ ] Firstly, the claimant must show that they were under a special
disability, the test for this being that they were unable to act in their best interest.



Secondly, the claimant must show that the defendant took advantage of this special
disability.[149][143]

lllegal contracts

[edit]
Main article: lllegal agreement

If based on an illegal purpose or contrary to public policy, a contract is void. This
principle is codified by Article 3.3.1 of the Principles, which provides that:[5]

o Where a contract infringes a mandatory rule;[9] whether of national, international,
or supranational origin; the effects of that infringement upon the contract are the
effects...expressly prescribed by that mandatory rule.

o Where the mandatory rule does not expressly prescribe the effects of an
infringement upon a contract, the parties have the right to exercise such remedies
under the contract as in the circumstances are reasonable.

o In determining what is reasonable regard is to be had in particular to:

o The purpose of the infringed rule

o The category of persons for whose protection the rule exists

o Any sanction that may be imposed under the rule infringed

o The seriousness of the infringement

o Whether one or both parties knew or ought to have known of the infringement
o Whether the performance of the contract necessitates the infringement

o The parties' reasonable expectations

Article 3.3.2 provides that, where reasonable, an infringement may warrant restitution.[5

]

In the 1996 Canadian case of Royal Bank of Canada v. Newell[146] a woman forged
her husband's signature, and her husband agreed to assume "all liability and
responsibility” for the forged checks. However, the agreement was unenforceable as it
was intended to "stifle a criminal prosecution”, and the bank was forced to return the
payments made by the husband. In the U.S., one unusual type of unenforceable
contract is a personal employment contract to work as a spy or secret agent. This is
because the very secrecy of the contract is a condition of the contract (in order to
maintain plausible deniability). If the spy subsequently sues the government on the
contract over issues like salary or benefits, then the spy has breached the contract by
revealing its existence. It is thus unenforceable on that ground, as well as the public
policy of maintaining national security (since a dis]g_;runtled agent might try to reveal all
the government's secrets during his/her lawsuit).| 47] Other types of unenforceable
employment contracts include contracts agreeing to work for less than minimum wage
and forfeiting the right to workman's compensation in cases where workman's



compensation is due.

Force majeure

[edit]

All jurisdictions, civil and common law alike, typically provide for contractual obligations
to be terminated or reduced in cases of force majeure or (in traditional common law
terminology) frustration of purpose. Article 7.1.7 of the Principles provides that "Non-
performance by a party is excused if that party proves that the non-performance was
due to an impediment beyond its control and that it could not reasonably be expected to
have taken the impediment into account at the time of the conclusion of the contract or
to have avoided or overcome it or its consequences". [ ] Under the Civil Code of the
People's Republic of China, any party to a contract ma rescind it if "the purpose of the
contract cannot be achieved due to force majeure' [ ] Similarly, the Frustrated
Contracts Act 1959 (Singapore) and subpart 4 of the Contract and Commercial Law Act
2017 (New Zealand) provide remedies for parties to contracts that cannot be performed
due to force majeure including rescission, compensation for goods or services already
provided, and the severablllty of portions of the contract that can and cannot be
performed. [ ][ ] Additionally, the Chinese civil code provides that a party may
terminate its contractual obllgatlons if the party to whom its obligations are owned is
under financial distress. [ 0]

Hardship

[edit]

Subject to the laws of the jurisdiction in which a challenge is brought, contracts may in
certain circumstances be modified or terminated on the basis of hardship to the party
seeking relief from contractual obligations.

Hardship is defined by Article 6.2.2 of the UNIDROIT Principles as "where the
occurrence of events fundamentally alters the equilibrium of the contract either because
the cost of a party's performance has increased or because the value of the
performance a party receives has diminished" provided that either the risk of the events
occurring was not assumed by the party alleging hardship or that the events'
occurrence was "beyond the control of the disadvantaged party”, unknown until after the
conclu3|on of the contract, or "could not reasonably have been taken into account" by
the party. [ ] Article 6.2.3 of the Principles provides that a party facing hardship is
entitled to request renegotiation of the contract and, if negotiations are unsuccessful,
may apply to the appropriate court to terminate or modify the contract or provision



thereof.[?]

In England and Wales, Benjamin's Sale of Goods sets a high threshold for the use of
claim to be "prevented" from complying with a contractual liability, stating that to show
that a party is "unable" to perform the contract, they must show that performance is
physically or legally |mpOSS|bIe Difficulty and unprofitability are not treated as making
performance impossible.[ 51]

Set-off

[edit]
Main article: Set-off (law)

A partial defence available in a variety of civil, common, and mixed law jurisdictions is
that of set-off or the netting of obligations. This entails forfeiting one or obligations owed
by the other party in exchange for being excused for the performance of a party's own
obligations toward the other party. It permits the rights to be used to discharge the
liabilities where cross claims exist between a plaintiff and a respondent the result being
that the gross claims of mutual debt produce a single net clalm.[1 ] The net claim is
known as a net position. In other words, a set-off is the right of a debtor to balance
mutual debts with a creditor. Any balance remaining due either of the parties is still
owed, but the mutual debts have been set off. The power of net positions lies in
reducing credit exposure, and also offers regulatorg capital requirement and settlement
advantages, which contribute to market stability. [

As per Atrticle 8.1 of the Principles, "where two parties owe each other money or other
performances of the same kind, either of them ("the first party”) may set off its obligation
against that of its obligee" ("the other party") if when set-off is invoked: [ ]

o The first party is entitled to perform its obligation

o Where the obligations of the two parties do not arise from the same contract, the
nature of the other party's obligation (i.e. existence and amount) is ascertained
and performance is due

o Where the obligations of the two parties arise from the same contract, the other
party's performance is due (regardless of whether the obligation's nature is
ascertained

The requirement that the obligations be "of the same kind" is broader than the
requirement in some legal systems that obligations being set off be fungible, while still
excluding obligations of a fundamentally personal nature. [ ] Where the obligations in
question are owed in different currencies, Article 8.2 provides that set-off may be
invoked if the currencies in question are freely convertible and the parties have not
agreed that the first party may only pay in a specified currency. [ ] Rather than operating



automatically or following a court's order, Article 8.3 provides that set-off may only be
exercised by notice to the other party; furthermore, Article 8.4 further provides that if the
notice does not specify the obligations to which it relates, the other party may do so by
way of a declaration made within a reasonable time, failing which the set-off relates to
all obligations proportionally.[5] The effect of set-off, as per Article 8.5, is that:[5]

o The relevant obligations are discharged

o If obligations differ in amount, set-off discharges the obligations up to the amount
of the lesser obligation.

o Set-off takes effect as from the time of notice.

Contracts in other jurisdictions
[edit]

The primary factor distinguishing civil law and mixed law jurisdictions from their
common law counterparts is the absence of the requirement of consideration and thus
the absence of any legal distinction between contracts by deed and other written
contracts. Contract law in the majority of civil law jurisdictions is part of the broader law
of obligations codified in a civil or commercial code clearly outlining the extent to which
public policy goals limit freedom to contract and adhering to the general principle that
the sole formal requirement for a contract to be formed is the existence of a meeting of
the minds between the two parties at the time the contract is purported to have been
formed.

Civil law jurisdictions with codified laws of obligations distinguish between nominate and
innominate contracts. Nominate contracts are standardised categories of contracts
which are closely regulated in form and substance by law. Contracts for sale, gift, lease,
and insurance are generally regulated as nominate contracts.[154][155][156] The
obligor and obligee under nominate contracts have rights and obligations specially
prescribed by law. Nominate contracts are usually statutorily required to include certain
express terms (essentialia) and are construed to include terms implied in law. Unlike
civil law jurisdictions with codified laws of obligations, jurisdictions following Roman
Dutch law or Scandinavian law typically lack specific provisions for nominate contracts
as their law of obligations is largely determined by judicial precedent and individual
statutes, similar to common law jurisdictions. Nevertheless, the principles underlying the
formation of contracts in these jurisdictions are closely related to those of other civil law
jurisdictions.

Principles

[edit]



Formation and validity

[edit]

Under the Civil Code of the People's Republic of China, contracts governed by the law
of Mainland China carry an implied term that, in addition to performing "their respective
obligations as agreed in the contract”, "the parties shall comply with the principle of
good faith, and perform such obligations as sending notification, rendering assistance,
and keeping confidentiality i |n accordance with the nature and purpose of the contract
and the course of dealing". [ ] Additionally, the code imposes an implied term that
“the parties shall avoid wasting the resources, polluting the envwonment or damaging
the ecology in the course of performance of the contract". [ ] The inclusion of an
implied term protecting the environment under mainland Chinese contract law is
analogous to the imposition under Indian tort law of absolute liability for enterprises that
cause pollution or other harm to property or individuals when conducting hazardous
activities under the rule in M. C. Mehta v. Union of India and to the sui generis rights of
personhood accorded to the environment under the laws of several jurisdictions. While
other jurisdictions impose protections for the environment through tort law, regulations,
or environmental personhood, mainland Chinese law thus utilises contractual terms
implied in law.

Nominate contracts in civil law jurisdictions and contracts subject to the United Nations
Convention on Contracts for the International Sale of Goods (CISG) are subject to
terms implied by the appropriate civil or commercial code or by the convention,
respectively. Many civil law jurisdictions impose a legal duty of good faith which extends
to the negotiation as well as performance of contracts. Under the CISG, a variety of
terms implied by law are prescribed for contracts involving the international sale of
goods. Generally, the goods must be of the quality, quantltyé and description required
by the contract, be suitably packaged and fit for purpose. [ ] The seller is obliged to
deliver goods that are not subject to claims from a third party for infringement of
industrial or intellectual property rights in the State where the goods are to be sold. [ ]
The buyer is obliged to promptly examine the goods and, subject to some qualifications,
must advise the seller of any lack of conformity within "a reasonable time" and no later
than within two years of receipt.| 60]

Remedies

[edit]

Civil law jurisdictions may award specific performance more readily than common law
jurisdictions, which generally prefer to award damages. Article 7.2.2 of the International



Principles of Commercial Contracts takes a moderate approach, providing that "where a
party who owes an obligation other than one to pay money does not perform, the other
party may require performance" except where "performance is impossible in law or in
fact" o performance or, where relevant, enforcement is unreasonably burdensome or
expensive' [ ] Under the Principles, specific relief is thus preferred but courts and
arbitrators may instead opt to award damages based on a contextual assessment of the
complexity specific relief would result in.

In civil law jurisdictions, penalty clauses are permitted and seen to serve two purposes:
deterring the obligee from defaulting on their obligations and providingfredictable and
guaranteed compensation for any breach of contract that takes place.[

Under the United Nations Convention on Contracts for the International Sale of Goods
(CISG), remedies of the buyer and seller depend upon the character of a breach of the
contract. If the breach is fundamental, then the other party is substantially deprived of
what it expected to receive under the contract. Provrded that an objective test shows
that the breach could not have been foreseen [ ] then the contract may be avoided|

63] and the aggrieved party may claim damages.| 164 ] Where part performance of a
contract has occurred then the performing party may recover any payment made or
good supplied; [ ] this contrasts with the common law where there is generally no
right to recover a good supplied unless title has been retarned or damages are
inadequate, only a right to claim the value of the good. [ ] If the breach is not
fundamental, then the contract is not avoided and remedies may be sought including
claiming damages, specific performance, and adjustment of price.| 167 ] Damages that
may be awarded conform to the common law rules in Hadley v Baxendale[ 16 ] but it
has been argued the test of foreseeability is substantially broader[16 ] and
consequently more generous to the aggrieved party.

In jurisdictions applying Roman-Dutch law, a claim for specific performance is the
primary and obvious and most basic remedy for breach of contract, upholding as it does
the expectation interest of the creditor: When one enters into a contract, one expects
performance in terms of it. This approach is contrary to that taken under English law,[
70] where damages are preferred, and where specific performance is a S eC|aI
discretionary remedy that may be sought only in certain circumstances. [ ][ ]
claim for specific performance may be for the payment of a sum of money (ad
pecuniam solvendum), a claim for the performance of some positive act other than
payment of money (ad factum praestandum) or a claim to enforce a negative obligation.
The remedy of specific performance is not absolute and does not guarantee success.
Even where it is shown that there has been a breach, the remedy is not granted unless
the innocent party is ready to perform and performance is subjectively and objectively
possible for the defendant. The courts have exercised an equitable discretion to refuse
a claim for specific performance, usually on the grounds of impossibility, undue
hardship or in claims for the enforcement of personal services. An order for specific



performance is enforced in keeping with the ordinary rules of procedure. The cases of
Benson v SA Mutual Life, Santos v Igesund and Haynes v King William's Town
Mun|C|paI|ty[ ] set out guidelines to be taken into consideration where the court is
asked to grant specific performance. A court does not make an order for specific
performance in cases where:

o Performance is personal.[174]

o There is a relative impossibility, where the specific person (an injured pop star, for
example) cannot perform.

o Because it would have to supervise its decree, it would be difficult for the court to

enforce it.

The defendant is insolvent.

Performance would severely prejudice third parties.

It conflicts with public policy and would be inappropriate.

As in Haynes, the cost to the defendant in being compelled to perform is out

proportion to the corresponding benefit to the plaintiff, and the latter can equally

well be compensated by an award of damages, an order is not made for specific

performance. (The hardship of the contract at the time of its concluded, then, is not

decisive of the matter; it may also be judged of at the time performance is

claimed.)

o O O O

In other civil law jurisdictions, the range of available remedies varies but typically
includes provision for specific performance, rescission, declaratory relief, and
injunctions although the distinction between specific performance and injunctions does
not necessarily exist in all civil law jurisdictions. In jurisdictions with codified laws of
obligations, the extent of remedies available and the circumstances in which they are
provided is outlined in the civil or commercial code.

Historical civil law traditions

[edit]
French contract law

[edit]

In jurisdictions whose system of contract law is derived from the Napoleonic Code (or
from its derivatives, e.g. the Civil Code of Lower Canada or the Egyptian Civil Code),
contracts can be divided into their Negotium [fr] (the substantive content of the contract)
and their Instrumentum [fr] (the formal significance attached to the existence of the
contract itself). In principle, only the negotium is essential to the formation of a valid
contract, in line with the principle of substance over form. In France, under article 1128
of the French Civil Code, the principle of the parties' mutual assent is codified as the



primary doctrine underlying French contract Iaw.[175] Similarly, article 1385 of the Civil
Code of Quebec codifies the principle that, in general, contracts are formed by the
exchange of consent between natural or juridical persons possessing capacity to
contract. [ 6] Following the collapse of the Soviet Union, the Russian Federation's new
civil code adopted in 1994 replaced its previous system of socialist law with a system
similar to the French Civil Code and is therefore also based largely on the exchange of
mutual assent.

Contracts in systems based on the Napoleonic code can typically be categorised as
consensual contracts, which are formed solely on the basis of the parties' exchange of
consent to form legal relations;| 177 ] real contracts [fr] which are concluded not by an
explicit exchange of mutual assent but by the handlng over of a chose; or contrats
solennels [fr]’ which are analogous to deeds in common law jurisdictions and require
notarial formalities to be concluded. Thus, while consensual contracts and real
contracts can be formed solely by the actions of the parties, contrats solennels can only
be formed via specified formal processes. Nevertheless, all three categories of
contracts are based solely on the exchange of mutual assent, differing only in the
manner in which assent is expressed.

Québecois contract law

[edit]
Main article: Canadian contract law

Québecois contract law represents a distinct offshoot of French contract law that has
evolved under British rule and, following Confederation, independent Canadian rule,
during which time it has both influenced and been influenced by the common law
jurisprudence of Canada's other provinces and territories. In general, the rules
governing the formation of a contract under Québecois law are codified in Book Five,
Title One, Chapter 2, Division 3 of the Civil Code. Except where a specific provision of
law requires otherwise, a contract is formed by the exchange of consent between
persons with the capacity enter into a contract. [ ] Additionally, a valid contract must
have a cause and an object.[ 78] The cause of a contract is the reason that determines
each of the parties to enter |nto the contract, and does not need to be explicitly
expressed in the contract. [ ] The object of a contract is the juridical operation (i.e.
exchange of one or more legal rights) contemplated by the parties at the time of the
contract's formation.[ 180 ] An object is only valid if it is not prohibited by law or on
grounds of public policy. [ lA contract which does not meet the conditions of its
formation may be annulled [

Additionally, with regard to maritime law, Québec follows Common law jurisprudence.
This is because Canadian maritime law developed a distinct jurisdiction and area of law



within the legislative purview of Parliament rather than the provincial legislatures and,
as such, is uniform across the countries. In Ordon Estate v. Grail, the Supreme Court of
Canada stated that "the substantive content of Canadian maritime law is...the body of
law administered in England by the High Court on its Admiralty side in 1934, as that
body of law has been amended by the Canadian Parliament and as it has developed by
judicial precedent”, and that "most of Canadian maritime law with respect to issues of
tort, contract, agency and bailment is founded upon the English common law" but
nevertheless that "English admiralty law as incorporated into Canadian law in 1934 was
an amalgam of principles deriving in large part from both the common law and the
civilian tradition".[183] The formation of contracts under Canadian maritime law thus
functions similarly but not identically to the formation of contracts in the country's
common law provinces; furthermore, the implementation of rules derived from
international conventions subject maritime contracts to distinct rules often derived from
international norms. Similarly, with regard to bills of exchange and promissory notes,
Québec and the remainder of the Canadian provinces and territories follow a distinct
legal system based on, but not identical to, the contract law of Canada’'s common law
jurisdictions. As Canadian law regarding bills of exchange and promissory notes is
derived from English common law, consideration is required for the issue of a valid bill
of exchange or promissory note, but the requirement for consideration is looser, with
the federal Bills of Exchange Act providing that the requirement for consideration may
be satisfied either by "any consideration sufficient to support a simple contract" in the
country's common law provinces and territories or by "an antecedent debt or I|ab|I|ty
thus enabling past consideration to be valid as it is under Indian contract law. [ 4]

Québecois contract law also shares two distinctly Canadian duties of good faith with the
other Canadian provinces and territories, as a result of the Supreme Court of Canada
interpreting provisions of the civil code and precedent in the common law provinces
such that they converge. One such duty is that of honest contractual performance. This
duty requires parties to a contract to act in good faith and with honesty in exercising
their rights under a contract and in delivering their obligations under a contract. This
duty prohibits parties to a contract from "[lying] or otherwise knowingly m|sleadL5ng]
each other about matters directly linked to the performance of the contract". ]In
Québec, it is rooted in sections 6 and 7 of the civil code which provide that " every
person is bound to exercise his civil rights in accordance with the requirements of good
falth"[ 186 ] and that "no right may be exercised with the intent of injuring another or in an
excessive and unreasonable manner, and therefore contrary to the requirements of
good faith". [ ] The other such duty is that to negotiate in good faith, grounded in
section 1375 of the civil code which provides that parties to a contract must act in good
faith not only at the time an obligation is performed but also "at the time the obligation
arises" [ 88] Circumstances giving rise to this duty include: negotiations between
franchisors and franchisees, insurers and insured parties, contracts pertaining to
marriages and separation agreements, invitations to tender, and fiduciary relationships.[
9] With regard to invitations to tender, this duty is applied in the form of the uniquely



Canadian Contract A doctrine.

In Québecois contract law, there are a variety of nominate contracts for which the civil
code makes special provision. These include contracts for the sale of goods, the sale of
immovable property, gifts, and a variety of contracts described by the civil code as
being similar in nature to contracts for sale. Furthermore, the rules regarding contracts
for the international sale of goods are harmonised as a result of Canada's membership
in the United Nations convention

Roman Dutch contract law

[edit]
Further information: South African contract law and Roman-Dutch law

Hugo Grotius, one of the jurists credited with the development of Roman
Dutch law

The Roman-Dutch law of contract is based on canon and natural laws. Adopting the
canonist position, all contracts were said to be an exchange of promises that were
consensual and bonae fidei, that is, based simply on mutual assent and good faith.
Taking the Christian view that it is a sin to break one's promise, canon lawyers
developed the pacta sunt servanda principle under which all serious agreements ought
to be enforced, regardless of whether there had been compliance with strict formalities
as prescribed by secular law. [ ] Under the causa theory, for the contract to be
binding it had to have a iusta causa, or lawful motive in line with Christian moral
imperatives, arising not only from a lawful or just right, title, or cause of action, but also
from love and affection, moral consideration, or past services.[ 191 ] A nudum pactum
was redefined as any agreement unenforceable for lack of causa. All of these principles



were applied uniformly through European ecclesiastical courts.

In keeping with Enlightenment values, natural lawyers stripped away the Christian
morality from contract law. They redefined a contract as a concurrence of wills, and
each party's "promise"” was now seen as a declaration of will devoid of moral obligation
(will theory). In place of iusta causa developed a general principle of binding force
under which any valid contract was both binding and actionable. Canonist substantive
fairness shifted to procedural fairness, so good faith and mutual assent were retained
as requirements, but just price and laesio enormis were not. In African states which
were previously under English or South African rule, public policy was substituted for
bonos mores, though this shift did not affect other Roman-Dutch law jurisdictions.

In jurisdictions following Roman Dutch Law, including mixed systems in South Africa
and neighbouring countries in which contract law continues to adhere to Roman Dutch
tradition, the following requirements must be met for a contract to be considered valid:

1. There must be consensus ad idem between the contracting parties.

The parties must have seriously intended the agreement to result in terms which
can be enforced.

The parties must have the capacity to contract.

The agreement must have certain and definite terms.

The necessary formalities must be observed.

The agreement must be Iavvful.[192]

The contractual obligations must be possible of performance.

The content of the agreement must be certain.
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In such jurisdictions, a contract has certain characteristic features:

o It can be unilateral, i.e. one party has a dutg to perform, or bilateral or multilateral,
I.e. both parties have a duty to perform.[19 ]

o Itis an obligationary agreement. It entails undertakings or forbearances, on one or
both sides, to tender certain performances: that is, to give (dare), to do (facere) or
not to do (non-facere). Alternatively, it may be a warranty that a certain state of
affairs exists.

o If bilateral, it is usually synallagmatic (or reciprocal), meaning that one party's
performance is promised in exchange for the performance of the other party.

The modern concept of contract is generalised so that an agreement does not have to
conform to a specific type to be enforced, but contracting parties are required to
conduct their relationship in good faith (bona fides).

Scots contract law

[edit]



Main article: Scots contract law

James Dalrymple, 1st Viscount of Stair, an early jurist credited with
developing Scots law on the basis of " the civil, canon and feudal laws; and
with the customs of neighbouring nations"[194]

Under Scots law, a contract is created by bilateral agreement and should be
distinguished from a unilateral promise, the latter being recognised as a distinct and
enforceable species of obligation in Scots Law. Scots contract law is related to Roman
Dutch contract law owing to the influence of Dutch and Flemish merchants and
scholarship on Scots jurisprudence prior to the Act of Union 1707, and similarly arose
through a process of judicial and scholarly development based on Scottish and
continental European interpretations of classical Roman contract law. Consequently, in
order for a contract to be valid under Scots law the following requirements must be met
for a contract to be considered valid:

1. There must be consensus ad idem between the contracting parties.

The parties must have seriously intended the agreement to result in terms which
can be enforced.

The parties must have the capacity to contract.

The agreement must have certain and definite terms.

The necessary formalities must be observed.

The agreement must be Iavvful.[192]

The contractual obligations must be possible of performance.

The content of the agreement must be certain.
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As in most systems of contract law, a contract is formed by the acceptance of an offer,
and an offer can be constituted by responding to an invitation to treat. While there is no
requirement for consideration in Scots contract law, a distinction is made between
"gratuitous" contracts which only impose obligations upon one party and "onerous"
contracts in which each party undertakes obligations toward the other, with the



distinction only being relevant in instances where one party's failure to deliver on its
obligations excuses or limits the obligations of the other party.

Scots contract law has also been supplemented and modified by legislation seeking to
modernise jurisprudence. For example, the Contract (Scotland) Act 1997 codifies the
parol evidence rule in Scots contract law by providing that where a written document
appears to comprise all the terms of a contract, it shall be presumed to do so except
where the contrary is proved and by further providing that a document which expressly
states that it comprises all the terms of a contract is conclusively presumed to do so.[

95] The act also alters Scots contract law to enable a buyer to seek damages for
breach of contract under a contract of sale from the seller without being required to
reject the goods or rescind the contract as was previously the case. For example, while
a contractual promise historically had to be proved by writ or oath, the Requirements of
Writing (Scotland) Act 1995 provided that a promise need only be evidenced in writing
for the creation, transfer, variation or extinction of a real right in land (s 1(2) (a)(i) of
Requirements of Writing (Scotland) Act 1995) and for a gratuitous unilateral obligation
other than one undertaken in the course of business (s 1(2)(a)(ii) of Requirements of
Writing (Scotland) Act 1995. )[ ]

Rules concerning the creation of third-party rights in Scots contract law are codified in
the Contract (Third Party Rights) (Scotland) Act 2017, which provides that a third-party
right comes into existence where a "contract contains an undertaking that one or more
of the contracting parties will do, or not do, something for the [third-party]'s benefit" and
the parties to the contract intended that "the [third-party] should be legally entitled to
enforce or otherwise invoke the undertaking". [1 ] The act specifically provides that a
third-party does not have to be in existence or fall within the category of persons
specified by the right at the time of the right's creation. [ 196 ] Furthermore, it makes
provisions for the enforcement of rights by third-parties and, while it allows for the
parties to a contract to modify or rescind the third-party right, it codifies protections for
third-parties who have acted in reliance on such a right or have provided notice of their
acceptance to the promisor of the right. [ 6]

Modern civil and mixed law jurisdictions

[edit]

Chinese contract law

[edit]

There are four distinct systems of contract law presently in force in China, three of

which are in force in different regions administered by the People's Republic of China
and one of which is in force in the Republic of China.['] In the People's Republic; Hong



Kong is a common law jurisdiction whose contract law is largely identical to the pre-
1997 contract law of England and Wales, Macau operates under a distinct framework
modelled after Portuguese civil law, and contract law in the Mainland is governed by the
2021 Civil Code of the People's Republic of China. In contrast, contract law in all areas
of the Republic of China are governed by the Civil Code of the Republic of Chlna[ ]
which was originally modelled after the Japanese SIX Codes system, itself primarily
based on the German pandectist approach to law. [ 8]

Republic of China

[edit]

The contract law of the Republic of China is governed by its civil code, which was
originally enacted in 1929 and has developed over the following century. A contract
under the civil code is a type of juridical act, divided into three components: principle
(i.e. the purpose of a contract), behavioural ablll'%/ g .e. disposition of obligations), and
declaration of intent (i.e. meeting of the minds). [ ] The civil code provides that a
juridical act is onIy vaI|d if it does not violate an imperative or prohibitive prOV|S|on[ O]
or public policy, [ ] and if it complies with legal requirements as to form. [20 1A
contract is considered to have been concluded validly if the parties thereto agree upon
its essential conditions and, where agreement is lacking on non- essentlal condltlons
courts are empowered to make such provision as they deem equitable. [ ] While the
formation of a contract generally requires both an offer and an acceptance, the
requirement for an acceptance does not need to be in the form of a notice if one does
not appear necessary in light of the nature of the agreement or applicable customs; in
such circumstances, the contract is deemed to have been formed when a "fact"
implying acceptance of the offer occurs.[204]

People's Republic of China

[edit]

Under the Civil Code of the People's Republic of China, "the parties ma conclude a
contract by making an offer and acceptance or through other means". [ ] An offer is
defined as "an expression of intent to conclude a contract with another person" and is
required to "be specific and definite" and to expressly indicate that "the offeror Is to be
bound by his expression of intent upon acceptance thereof by an offeree". [ ] The
code further provides that an offer may be revoked unless "the offeror has explicitly
indicated that the offer is irrevocable by specifying a time limit for acceptance or in any
other manner" or "the offeree has reasons to believe that the offer is irrevocable and



has made reasonable preparations for performing the contract".[207] An acceptance,
defined as "an expression of intent of the offeree to accept the offer"[208] and a
contract is le gally formed when the acceptance becomes effective under the provisions
of the code. [ ] Consequently, the formation of a contract under mainland Chinese
law is governed by the mutual assent principle but is subject to the additional criterion
that a valid offer expressly state that it is irrevocable.

Based on the common law concept of an invitation to treat, mainland Chinese law
recognises the notion of an invitation to offer. An invitation to offer is defined as "a
manifestation that a person expects another person to make an offer" and the code
specifically provides that "Auction announcements, bidding announcements, stock
prospectuses, bond prospectuses, fund prospectuses, commercial advertisements and
promotions, mailed price catalogs, and the like, are invitations to offer" and that
"commercial advertisement and promotion constitute an offer if their content satisfies
the conditions for an offer". [ 0]

Mainland Chinese law takes a liberal approach to the manner in which a contract is
recorded, with the civil code providing that "parties may conclude a contract in writing, [J]
orally, or in other forms" and that "a data message in any form...that renders the content
contained therein capable of being represented in a tan |bIe form and accessible for
reference and use at any time is deemed as a writing. "[ ] Nevertheless, the code
provides for specific requirements as to the contents of a contract. [k] Government
procurement law in China prescribes that the republic's contract law agplles in the field
of public procurement and that contracts are to be made in writing. [

Under the Civil Code of the Republic of China, a contract act purportedly entered into
by an individual lacking capacity for a f/ reason is void[214] unless ratified by the
individual's guardian or conservator.| ] Only a lawful guardian or conservator of such
an individual may assent to ajur|d|cal act on behalf of a person lacking capacity. [ ]
Additionally, where a party lacking capacity fraudulently deceives the other party into
believing that the first party had capacity to enter a contract, the contract is valid despite
such incapacity.[ 17]

Korean Contract Law (Republic of Korea/South Korea)

[edit]

For a contract to be valid and enforceable in the Republic of Korea, the agreement
between the parties must be based on "mutual consent”. As in common law
jurisdictions, the first element of a valid and enforceable contract is an offer. In Korea,
as in much of the world, the offer must be a specific and detailed expression of the
offer. Acceptance of the offer, without modifications or caveats is deemed an
acceptance of the contract and, thus, a valid and enforceable contract between the



parties.[218]

Japanese contract law

[edit]

Japanese contract law forms a distinct branch within the broader world of civil law
jurisprudence, initially derived primarily from German jurisprudence adopted in the
aftermath of the Meiji Restoration. While the basic rules of Japanese contract law are
prescribed in the Japanese Civil Code (together with the rules underpinning other areas
of private law, including tort and family law), more detailed rules concermng commercial
contracts are prescribed in the Japanese Commercial Code. [ ] A contract under
Japanese law is formed by way of offer and acceptance as in most jurisdictions;
however, a written document is not a prerequisite for the eX|stence of a contract, which
comes into being based on the principle of consensualism. [ ][ ] Under Japanese
contract law, alignment between the intentions of the parties to a contract is thus
considered vital and contracts may be voided depending on the circumstances where a
party conceals its true intentions, intentionally or fraudulently manifests false intentions,
mistakenly manifests false intentions, or is coerced into manifesting false intentions.[
19] Contracts which violate mandatory prescriptions of law, as well as contracts WhICh

\élé)cl)ate public policy, may be deemed void ab initio to the extent of the violation. [ ][
]

Japanese contract law recognises the existence of pre-contractual and post-contractual
obligations. With regard to pre-contractual obligations, a party to a contract which is
ultimately impossible to perform or void may be liable for negligence in concluding the
contract if another party relied upon thelr representaﬂons and consequently suffered
pecuniary or other material damages. [ ] Another distinct area of pre-contractual
obligation pertains to experts' obligation to explain comphcated contracts to consumers,
with complex financial contracts being a key example of this. [ ] Post-contractual
obligations frequently recognised under Japanese contract law include obligations
regarding confidentiality and non-competition, which may be defined by the contract
itself, |1n£1)plled for reasons of public policy, or provided for by non-derogable statutory
law. [ ]

The Japanese Civil Code provides for a variety of nominate contracts similar to those
prescribed in other civil law jurisdictions; including contracts for sale, gifts, leases,
loans, and the provision of services. These nominate contracts are subject to specific
rules and warranties mandated by the code in order to protect the rights of the
contracting parties, particularly those with lesser negotiating power. Additionally,
nominate contracts for the formation of partnerships and associations govern the
establishment of these categories of legal persons and there are special provisions



governing third party beneficiary contracts. [219] Rules governing the performance of
contracts, set-off, assignment, and the serzure of defaulting obligors' assets are also
provided by the Japanese Civil Code. [ ]

Contract law in Japan, despite the civil law origins of its civil code, is heavily shaped by
traditional Japanese attitudes toward business and obligations. For example, under the
Japanese Commercial Code, a merchant trader who receives an offer from a regular
client that falls within one of their areas of business is expected to respond without
undue delay and, if they fail to do so, they are presumed to have accepted the contract.|

1] This can be seen as an illustration of a Japanese approach to commerce and
contract law rooted in notions of honouring relationships.[ 21 ] This is significant since,
owing to the German roots of the Japanese Civil Code; once a contract becomes
effective as between the parties, it is not freely revocable. [ ] Japanese judges,
interpreting the obligation of good faith contained in the Japanese Civil Code as
codifying this notion of honour-bound relationship in commerce, tend to deny both the
termination of pre-contractual negotiations and the non-renewal of existing contractual
relations.[ 21]

Philippine contract law

[edit]

The Philippines is a mixed law jurisdiction, shaped primarily by Spanish civil law and
American common law as codified in the Philippine Civil Code. The Philippine Civil
Code defines a contract as "a meeting of minds between two persons whereby one
brnds himself, with respect to the other, to give something or to render some service".|
] Parties to an innominate contract have a high degree of contractual freedom and

"may establish such stipulations, clauses, terms and conditions as they may deem
convenient" only subject to the requirement that ' they are not contrary to law, morals,
good customs, public order, or public policy" [2 ] A contract under Philippine law is
only valid if it is binding upon both parties and, as such, a contract whose associated
obligations are subject to one party's discretion is invalid. [ ] If a contract contains a
provision benefitting a third-party beneficiary, the beneficiary may compel its
performance provided that they communicated their assent to the promrssor before any
attempt by the latter to revoke or alter the benefit pursuant to the contract. [ ] Except
where a provision of law requires that a contract take a particular form, a contract is
binding regardless of the form it takes. [ ] In order for a contract to exist, the following
criteria must be met: [ 7]

o Both contracting parties must consent.[l]
o The object of the contract must be certain (i.e. it must pertain to ascertainable
categories of obligations)[™]



o The cause (i.e. purpose) of the obligation must be established["]

Where a written instrument purporting to embody a contract does not adequately
represent the true intention of the parties due to mistake, fraud, inequitable conduct, or
accident; any party may seek reformation. [ %Where one party was mistaken and the
other either acted fraudulently or inequitably, [ ] or was aware of the defect in the
instrument, [ ] the first party may seek reformation. Additionally, reformation may be
sought where the defect in the document is caused by "ignorance, lack of sk|II
negligence, or bad faith on the part of the person drafting the instrument". [ ] The
Supreme Court has the authority to determine the rules governing reformation under its
Rules of Court. [ ] A par 3/ Who takes legal action to enforce a contract is estopped
from seeking reformation. [

Valid contracts may only be rescinded in cases provided for by law. [237] This includes
fraudulent conveyances[2 ] as well as contracts concluded by an individual's guardian
or agent if an individual suffers lesion by more than one quarter of the value of the
assets or services alienated, contracts alienating assets subject to litigation without the
consent of the litigants, and other categories of contract expressly designated by
statute.| 239 ] Rescission may not be sought except where it is the only means by which
a party can obtain reparation for the damages caused to them by the contract[ ] and
Is only permitted to the extent necessary to cover such damages. [ ] Under Philippine
law, rescission creates an obligation to return anything that was the object of the
contract as well as any profit derived therefrom, and rescission is consequently
available only where the parE%/ seeking the remedy is able to return or provide
reparation for such things. [ ] Additionally, rescission is prohibited where the items
that are the object of the contract are in the possession of a holder in due course who
acted in good faith. [ ] Aside from rescission, a contract under Philippine law may be
voided where a party did not possess the capacity to consent or where the consent was
given due to mistake, violence, intimidation, undue influence, or fraud. [ ]

Certain contracts under Philippine law, while valid, are unenforceable unless ratified.
This includes contracts concluded by an agent who acted without or beyond authority,
contracts where both parties lack capacity to consent, and contracts that violate the
Statute of Frauds as applicable under the Philippine Civil Code. [ ] Additionally, a
contract is void ab initio if its cause, object, or purpose is contrary to law, morals, good
customs, public order or public policy; it is absolutely simulated or fictitious; its cause or
object did not exist when it was concluded, is impossible, or is "outside the commerce
of men"; the intention of the partles cannot be determined; or it is expressly prohlblted
or declared void by law. [ ] A contract that is void ab initio may not be ratified.| 45]

Philippine contract law takes a middle ground between the common law and civil law
approaches to liquidated damages or penalty clauses. While such provisions are lawful
and enforceable, a court may reduce such damages if it finds their effect to be
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iniquitous or unconscionable.[<™"] Additionally, if the breech of contract litigated is one



that was not contemplated by the parties when the contract was concluded (e.g. force
majeure), the appropriate level of damages will be determined by the court without
regard to the provision.[247]

Swiss contract law

[edit]
Further information: Swiss Code of Obligations

In Swiss law, which also forms the basis for the Turkish civil code, contracts are defined
by article 1 of the Code of Obligations : "a contract is formed when the parties have,
reciprocally and in a concordant manner, expressed their intention to form a contract".
As in other continental civil law jurisdictions, contracts under Swiss law are thus formed
by the exchange of at least two expressions of intent, an offer and an acceptance, per
which the parties agree to enter into legal relations. The Code of Obligations, adopted
in 1911, consists of two categories of rules governing contracts:

o General rules, which are applicable to all categories of contracts and are outlined
in articles 1 through 39 of the code; and
o Special rules, which are applicable to specific types of nominate contracts.

Aside from the rules specified in the Code of Obligations, the Swiss Civil Code contains
separate provisions governing contracts of marriage and inheritance while separate
enactments govern contracts concerning private insurance, consumer credit, and travel
packages.

Islamic law

[edit]
Further information: Shariah

While the majority of Muslim-majority jurisdictions primarily use civil or common law for
most aspects of contemporary contract law, Islamic law regarding contracts remains
relevant in the area of marriage law and Islamic finance. There are differences between
the criteria for formation of contracts under Islamic law and criteria under civil and
common law. For example, Sharia classically recognises only natural persons, and
never developed the concept of a legal person, or corporation, i.e., a legal entity that
limits the liabilities of its managers, shareholders, and employees; exists beyond the
lifetimes of its founders; and that can own assets, sign contracts, and appear in court
through representatives.[248] Additionally, a contract under Islamic law may be voided
for gharar (i.e. speculation and uncertainty) and riba (i.e. usury).



Islamic marriages are typically solemnised as a written financial contract, typically in the
presence of two Muslim male witnesses, and it may include a brideprice (Mahr) payable
from a Muslim man to a Muslim woman. The brideprice is considered by a Sharia court
as a form of debt. Written contracts were traditionally considered paramount in Sharia
courts in the matters of dispute that are debt-related, which includes marriage contracts.
[249] In Singapore, the contract-based Islamic marriage law is governed by the
Administration of Muslim Law Act[250] and coexists with the secular system of marriage
registration established under the Women's Charter. Meanwhile, in India, Muslim
personal law is a distinct branch of law governed by a variety of statutes and Islamic
customs that vary from community to community.

In contemporary Islamic finance and banking, a variety of nominate contracts are used
to comply with the Islamic prohibition on gharar and riba. These include profit and loss
sharing contracts such as Mudarabah, Musharakah, and Diminishing Musharaka; as
well as a variety of asset-backed contracts. The most common contract used in modern
Islamic finance is the Murabaha, which was originally a term of figh for a sales contract
in which the buyer and seller agree on the markup (profit) or "cost-plus” price[251] for
the item(s) being sold.[252] In recent decades it has become a term for a very common
form of Islamic (i.e., "shariah compliant") financing, where the price is marked up in
exchange for allowing the buyer to pay over time—for example with monthly payments
(a contract with deferred payment being known as bai-muajjal).

Endowment Charter (Wagfiyya) of Hirrem Sultan, a contract establishing a
valid wagf[223]

Additionally, Islamic law imposes several legal conditions on the process of establishing
a waqf, a type of patrimony of affectation similar to a trust. A waqf is a contract,
therefore the founder (called al-wAeqifor al-mué, ¥abbis in Arabic) must be of the
capacity to enter into a contract. For this the founder must:

o be an adult

o be sound of mind

o capable of handling financial affairs
o not an undischarged bankrupt



Although waqf is an Islamic institution, being a Muslim is not required to establish a
wagf, and non-Muslims may establish a waqf. Flnal5y if a person is fatally ill, the waqf is
subject to the same restrictions as a will in Islam. [ ] Furthermore, the property (called
al-mawgA«f or al-mud ¥abbas) used to found a waqf must be objects of a valid
contract. The objects should not themselves be haram (e.g. wine or pork). These
objects should not already be in the public domain: public property cannot be used to
establish a wagf. The founder cannot also have pledged the property prewously to
someone else. These conditions are generally true for contracts in Islam.[2 ] The
beneficiaries of the waqf can be persons and public utilities. The founder can specify
which persons are eligible for benefit (such the founder's family, entire community, only
the poor, travelers). Public utilities such as mosques, schools, bridges, graveyards and
drinking fountains can be the beneficiaries of a waqf. Modern legislation divides the
wagqf as "charitable causes", in which the beneficiaries are the public or the poor) and
“family" wagf, in which the founder makes the beneficiaries his relatives. There can also
be multiple beneficiaries. For example, the founder m g/ stipulate that half the proceeds
go to their family, while the other half go to the poor. [ ] Valid beneficiaries must
satisfy the following conditions:[ 54]

o They must be identifiable. While most schools of Islamic jurisprudence require that
least some of the beneficiaries must also exist at the time of the founding of the
wagf, the MAslikA«s hold that a waqgf may exist for some time without beneficiaries,
whence the proceeds accumulate are given to beneficiaries once they come into
existence. An example of a non-existent beneficiary is an unborn child.

o The beneficiaries must not be at war with the Muslims but are not, themselves,
required to be Muslim.

o The beneficiaries may not use the wagqf for a purpose in contradiction of Islamic
principles.

A wagf's declaration of founding is usually a written document, accompanied by a
verbal declaration, though neither are required by most scholars. Whatever the
declaration, most scholars[€] hold that it is not binding and irrevocable until actually
delivered to the beneficiaries or put in thelr use. Once in their use, however, the waqf
becomes an institution in its own right. [ ] Under Singaporean law, every mosque is
required to be created and administered as a waqf, and rules governing wagqgfs are
prescribed in the Administration of Muslim Law Act.[250]

Convention on Contracts for the International Sale of Goods

[edit]
Main article: United Nations Convention on Contracts for the International Sale of
Goods



In the vast majority of jurisdictions, the Convention on Contracts for the International
Sale of Goods (CISG) governs contracts concerning the international sale of goods.
The CISG facilitates international trade by removing legal barriers among state parties
(known as "Contracting States") and providing uniform rules that govern most aspects
of a commercial transactions, such as contract formatlon the means of delivery, parties'
obhgatlons and remedies for breach of contract. [ ] Unless expressly excluded by the
contract [ 6] the convention is automatically incorporated into the domestic laws of
Contracting States. Consequently, the criteria for the creation of contracts for the
international sale of goods are substantially harmonised among civil, common, and
mixed law jurisdictions around the world.

The CISG applies to contracts of the sale of goods between parties whose places of
business are in different States, when the States are Contracting States (United Nations
Convention on Contracts for the International Sale of Goods, Article 1(1)(a)). Given the
significant number of Contracting States, this is the usual path to the CISG's
applicability. The CISG also applies if the parties are situated in different countries
(which need not be Contracting States) and the conflict of law rules lead to the
application of the law of a Contracting State. [25 ] For example, a contract between a
Japanese trader and a BraZ|I|an trader may contain a clause that arbitration will be in
Sydney under Australian Iaw[ ] with the consequence that the CISG would apply. A
number of States have declared they will not be bound by this condition. [ ] The CISG
Is intended to apply to commercial goods and products only. With some limited
exceptions, it does not appﬁl to personal, famllé/ or household goods, nor does it apply
to auctions, ships, aircraft [ ] or mtangrbles[ ] and services. [262] The position of
computer software is "controversial" and will depend upon various conditions and
situations. [ ][ ] Importantly, parties to a contract may exclude or vary the
application of the CISG.[265]

Under the CISG, an offer to contract must be addressed to a person, be sufficiently
definite — that is, describe the goods, quantlty, and price — and indicate an intention for
the offeror to be bound on acceptance [ 266 ] The CISG does not appear to recognise
common law unilateral contracts[26 ] but, subject to clear indication by the offeror,
treats ané/ proposal not addressed to a specific person as only an invitation to make an
offer. [ ] Further, where there is no explicit price or procedure to implicitly determine
price, then the parties are assumed to have agreed upon a price based upon that
"generally charged at the time of the conclu5|on of the contract for such goods sold
under comparable circumstances” [ ] Generally, an offer may be revoked provided
the withdrawal reaches the offeree before or at the same time as the offer, or before the
offeree has sent an acceptance. [ ] Some offers may not be revoked; for example
when the offeree reasonably relied upon the offer as being irrevocable. [ ] The CISG
requires a positive act to indicate acceptance; silence or inactivity are not an
acceptance.[272]



The CISG attempts to resolve the common situation where an offeree’s reply to an offer
accepts the original offer, but attempts to change the conditions. The CISG says that
any change to the original conditions is a rejection of the offer—it is a counter-
offer—unless the modified terms do not materially alter the terms of the offer. Changes
to price, payment, quality, quantity, delivery, liability of the arties, and arbitration
conditions may all materially alter the terms of the offer. [ 3]

Contracts across jurisdictions
[edit]

Notably, unlike common law jurisdictions, CIVI| and mixed law jurisdictions do not require
consideration for a contract to be binding. [ ] In systems based on the Napoleonic
Code (including Québec and Saint Lucia whose law of obligations is based on the Civil
Code of Lower Canada, as well as Arab jurisdictions whose legal systems are based on
the Egyptian Civil Code), an ordinary contract is said to be formed simply on the basis
of a "meeting of the minds" or a "concurrence of wills". The Law of Germany, while also
rooted in the "meeting of the minds" principle, follows the 'abstraction principle' with
regard to both personal and real property. The principle outlines that the personal
obligation of contract forms separately from the title of property being conferred. When
contracts are invalidated for some reason under German law, the contractual obllgat|on
to pay can be invalidated separately from the proprietary title of the property. [ 5]
Unjust enrichment law, rather than contract law, is then used to restore title to the
rightful owner. [2 6]

Bill of sale of a male slave and a building in Shuruppak, Sumerian tablet, c. 2600 BC

Civil law jurisdictions based on the Napoleonic Code or the Birgerliches Gesetzbuch
provide for a more interventionist role for the state in both the formation and
enforcement of contracts than in common law jurisdictions or Scots law, Roman-Dutch
law, and other civil or mixed law jurisdictions.[ 77] Such systems incorporate more
terms implied by law into contracts, allow greater latitude for courts to interpret and
revise contract terms, and impose a stronger duty of good faith.[ 77]



Common law jurisdictions are often associated with a high degree of freedom of
contract. One example of the supposedly greater freedom of contract in American law,
is the 1901 case of Hurley v. Eddingfield in which a physician was permitted to deny
treatment to a patient despite the lack of other available medical assistance and the
patient's subsequent death.[2 ] In civil law jurisdictions rooted in the French or
German tradition, nominate contracts are regulated in order to prevent unfair terms. The
law of obligations typically includes a duty to rescue which would make cases such as
Hurley v. Eddingfield far less likely. Conversely, civil law jurisdictions are more likely to
enforce penalty clauses and provide for the specific performance of contracts than their
common law counterparts, which typically refuse to recognise clauses prowdln for
damages greater than that required to adequately compensate the plaintiff. [ ]

While the majority of common law jurisdictions continue to rely on precedent and
unmodified principles to determine issues under contract law, a significant minority of
common law jurisdictions have enacted statutes governing contract law. Contract law in
New Zealand is governed by the Contract and Commercial Law Act 2017, WhICh
comprehensively outlines rules regarding contracts and related areas of law. [ 9]
Notably, contract law in India, the most populous common law jurisdiction, is codified in
the Indian Contract Act, 1872, which comprehensively outlines issues of contract law,
versions of which remaining in force in Pakistan and Bangladesh. Although not a
comprehensive code, the Slngaporean C|V|I Law Act 1909 makes several provisions
regarding contract law in Singapore. [ ] In America, the Uniform Commercial Code
codifies several provisions of commercial law, including the law of contracts.

Assignment
[edit]

While a party may typically assign monetary rights at their discretion provided that they
notify the other party to the contract in a timely manner, most jurisdictions impose
limitations on the ability of a party to assign non-monetary rights or to assign obligations
they owe to the other party. In common law jurisdictions, an assignment may not
transfer a duty, burden, or detriment without the express agreement of the assignee.
The right or benefit being assigned may be a gift (such as a waiver) or it may be paid
for with a contractual consideration such as money. Under Mainland Chinese law, a
party to a contract may assign their rights "in whole or in part to a third person™ except
to the extent that a right is "not assignable by virtue of |ts nature", "in accordance with
law", or due to the agreement between the parties. [ ] In the United States, there are
various laws that I|m|t the liability of an assignee, often to facilitate credit, as assignees
are typically lenders. [ ][p] In certain cases, the contract may be a negotiable
instrument in which the person receiving the instrument may become a holder in due
course, which is similar to an assignee except that issues, such as lack of performance,
by the assignor may not be a valid defence for the obligor. [ 4] In the United States,



the Federal Trade Commission promulgated Rule 433, formally known as the "Trade
Regulation Rule Concerning Preservation of Consumers' Claims and Defences", which
"effectively abohshed the [holder in due course] doctrine in consumer credit
transactions". [ ] In 2012, the commission reaffirmed the regulation.| 85]

Procedure and choice of law

[edit]
Main articles: Civil procedure, Choice of law clause, and Conflict of contract laws

In both civil and common law jurisdictions, where no arbitration or mediation clause or
agreement applies, a party seeking a remedy for breach of contract is typically required
to file a civil (non-criminal) lawsuit in the court which has jurisdiction over the contract.|
86] Where the courts of England and Wales, Singapore, India, or another common law
jurisdiction within the Commonwealth have jurisdiction, a contract may be enforced by
use of a claim, or in urgent cases by applying for an interim injunction to prevent a
breach. Similarly, in the United States, an aggrieved party may apply for injunctive relief
to prevent a threatened breach of contract, where such breach would result i |n
irreparable harm that could not be adequately remedied by money damages. [ 7]

When a contract dispute arises between parties that are in different jurisdictions, law
that is applicable to a contract is dependent on the conflict of laws analysis by the court
where the breach of contract action is filed. In the absence of a choice of law clause,
the court will normally apply either the law of the forum or the law of the jurisdiction that
has the strongest connection to the subject matter of the contract. A choice of law
clause allows the parties to agree in advance that their contract will be interpreted
under the laws of a specific jurisdiction.

Within the United States, choice of law clauses are generallg enforceable, although
exceptions based upon public policy may at times apply. [ ] Within the European

Union, even when the parties have negotiated a ch0|ce of law clause, conflict of law
iIssues may be governed by the Rome | Regulation. [ ]

Forum selection clauses

[edit]
Main article: Forum selection clause

Commercial contracts, particularly those in which parties are located in different
jurisdictions, frequently contain forum selection clauses which may be arbitration,
mediation, or choice of court clauses depending on the contract in question.



Choice of court

[edit]

Many contracts contain an exclusive choice of court agreement, setting out the
jurisdiction in whose courts disputes in relation to the contract should be litigated. The
clause may be general, requiring that any case arising from the contract be filed within
a specific jurisdiction, or it may require that a case be filed in a specific court. For
example, a choice of court clause may require that a case be filed in a Singaporean
court, or it may require more specifically that the case be filed in the Singapore
International Commercial Court.

Typically, either the doctrine of freedom of contract or multilateral instruments require
non-chosen courts to dismiss cases and require the recognition of judgments made by
courts designated by exclusive choice of court agreements. For example, the Brussels
regime instruments (31 European states) and the Hague Choice of Court Agreements
Convention (European Union, Mexico, Montenegro, Singapore), as well as several
instruments related to a specific area of law, may require courts to enforce and
recognise choice of law clauses and foreign judgments.

Under the Hague Choice of Court Agreements Convention, a court designated by an
exclusive choice of court agreement has jurisdiction unless the contract is void under its
domestic law and cannot decline to exercise jurlsdlct|on on the grounds that another
jurisdiction’s court is a more appropriate venue.| 90] Similarly a non-chosen court is
required to refuse jurisdiction except where the agreement is null and void under the
law of the chosen court, a party to the contract lacked capacity under the non-chosen
court's domestic law, giving effect to the agreement would lead to a manifest injustice or
would be manifestly contrary to the public policy of the non-chosen court's state, the
agreement cannot beferformed due to force majeure, or the chosen court has chosen
not to hear the case. [ ] Exclusive choice of court agreements under the Hague
Choice of Court Agreements Convention solely apply to commercial matters and thus
do not apply to any party dealing as a consumer, employment contracts or collective
bargaining agreements, matters related to civil status or family law, or similar scenarios.

[292]

In jurisdictions that are not party to the Hague Convention, an exclusive choice of court
agreement may not necessarily binding upon a court. Based upon an analysis of the
laws, rules of procedure and public policy of the state and court in which the case was
filed, a court that is identified by the clause may find that it should not exercise
jurisdiction, or a court in a different jurisdiction or venue may find that the litigation may
proceed despite the clause.| 293 ] As part of that analysis, a court may examine whether
the clause conforms with the formal requirements of the jurisdiction in which the case



was filed (in some jurisdictions a choice of forum or choice of venue clause only limits
the parties if the word "exclusive" is explicitly included in the clause). Some jurisdictions
will not accept an action that has no connection to the court that was chosen, and
others will not enforce a choice of venue clause when they consider themselves to be a
more convenient forum for the Iitigation.[294]

Arbitration
[edit]

If the contract contains a valid arbitration clause, the aggrieved party must submit an
arbitration claim in accordance with the procedures set forth in the clause subject to the
arbitration law of the jurisdiction designated as the seat of the arbitration. Many
international contracts provide that all disputes arising thereunder will be resolved by
arbitration rather than litigated in courts. Arbitration judgments may generally be
enforced in the same manner as ordinary court judgments, and are recognised and
enforceable internationally under the New York Convention, which has 156 parties.
However, in New York Convention states, arbitral decisions are generally immune

58!5655 there is a showing that the arbitrator's decision was irrational or tainted by fraud.[
]

Some arbitration clauses are not enforceable, and in other cases arbitration may not be
sufficient to resolve a legal dispute. For example, except in Singapore,[296][29 ]
disputes regarding validity of registered IP rights may need to be resolved by a public
body within the national registration system.| 98] For matters of significant public
interest that go beyond the narrow interests of the parties to the agreement, such as
claims that a party violated a contract by engaging in illegal anti-competitive conduct or
committed civil rights violations, a court might find that the parties may litigate some or

ezllé é)f their claims even before completing a contractually agreed arbitration process.|
]

Most civil law jurisdictions and the majority of common law jurisdictions outside America
either limit or prohibit the enforcement of arbitration clauses included in contracts of
adhesion. For instance, in the 2020 case Uber Technologies Inc v Heller, the Supreme
Court of Canada declared that an arbitration agreement included in contracts concluded
by Uber with its drivers was unconscionable and thus unenforceable under the law of
Ontario. Similarly the UNCITRAL Model Law on International Commercial Arbitration
and legislation based on the model law restrict the applicability of the arbitration

framework to commercial arbitration, expressly excluding parties dealing as consumers.
[296][297]



United States

[edit]

In the United States, thirty-five states (notably not including New York)[300] and the
District of Columbia have adopted the Unlform Arbitration Act to facilitate the
enforcement of arbitrated judgments. [ ] Unlike the UNCITRAL Model Law, the
Uniform Arbitration Act expressly requires a court to confirm an arbitral award before it
can be enforced.

Customer claims against securities brokers and dealers are almost always resolved
pursuant to contractual arbitration clauses because securities dealers are required
under the terms of their membership in self-regulatory organisations such as the
Financial Industry Regulatory Authority (formerly the NASD) or NYSE to arbitrate
disputes with their customers. The firms then began including arbitration agreements in
their customer agreements, requiring their customers to arbitrate disputes. [ ][ ]

In addition to arbitration under the Uniform Arbitration Act, the State of Delaware
mamtams a second arbitration framework known as the Delaware Rapid Arbitration Act
(DRAA). [ ] The purpose of the DRAA is to provide for a "prompt, cost- effectlve and
efficient” method for "sophisticated entities" to resolve business disputes. [ ] The
DRAA accomplishes this through the use of expedited deadlines and financial penalt|es
for arbitrators who fail to rule on disputes within the time allotted under the act. [ 4]

Singapore

[edit]

Presently, Singapore maintains two distinct frameworks under which contractual
disputes can be arbitrated, which differ primarily in regard to the extent to which parties
to the proceedings may resort to the courts. Under section 45 of the Arbitration Act
2001, either party or the arbitral tribunal itself may apply to the court to issue a ruling on
"any question of law arising in the course of the proceedings which the Court is satisfied
substantially affects the rights of one or more of the parties" and under section 49,
either party may appeal an arbitral award on ang question of law unless the parties
have expressly excluded appeals the section. [ ] Either action is only permitted with
the consent of the other parties or either the arbitral tribunal (for rulings on preliminary
points of law) or the Court with regard to appeals. This is in contrast to the International
Arbitration Act 1994, which generally replicates the provisions of the UNCITRAL Model
Law on International Commercial Arbitration and provides more restricted access to the



courts.[296]

In 2020, the Singapore Academy of Law published a report on the right of appeal in
arbitral proceedings evaluating the advantages and disadvantages of the two distinct
frameworks, concluding that the existence of appeals enables the development of case
law and consequently provides greater certainty for parties to arbitral proceedings. [ 5]
The report identifies the availability of appeals by default under section 69 of England's
Arbitration Act 1996[3 6] as a factor contributin to the popularity of London as a seat
of arbitration in international contract disputes. [ ] Consequently, the report
recommends amending the International Arbitration Act 1994 to enable parties to opt for
a right of appeal in their arbitration agreement, thus enabling the development of case
law and providing greater certainty for parties who desire it while maintaining an
absence of appeals as the default position in order to cater to parties who desire a
completely extrajudicial resolution of contractual disputes. [ 5]

Uniquely, both the International Arbitration Act 1994 and the Arbitration Act 2001
contain provisions (Part 2A and Part 9A, respectively) explicitly authorising the
arbitration of intellectual property disputes regardless of the extent to which the law of
Slngapore or any other jurisdiction expressly confers jurisdiction upon any designated
body. [2 ][ ] This contrasts with the general approach taken by the majority of other
jurisdictions and enables parties to foreign intellectual property disputes to seek
resolution offshore without affecting the recognltlon of intellectual property rights in the
jurisdictions in which they are issued. [ 8]

Mediation and negotiation

[edit]

If a contract contains a valid mediation or negotiation clause, the parties will typically
have to comply with the mediation or negotiation procedures specified by the contract
before commencing arbitration or litigation. In Emirates Trading Agency Llc v Prime
Mineral Exports Private Ltd., an obligation relating to "friendly discussion" acting as the
first stage of an agreed approach to resolving disputes was upheld as enforceable.| 07]

Mediation is a form of alternative dispute resolution which aims at addressing disputes
between two or more parties in an amicable and non-adversarial manner and typically
involves a neutral third party (the mediator or conciliator) assisting the parties in
reaching a settlement that, depending on the applicable law, may then be registered as
an arbitral award or a judicial decision. Typically, courts will stay proceedings where a
garty successfully asserts the existence of a valid mediation or negotiation agreement.|

] It is generally permitted for an individual appointed as a mediator to serve as an
arbitrator as per a hybnd medlat|on arbitration clause if the parties are unable to reach
a mediated settlement. [ ][ ]



Typically, a mediated settlement may be recorded as an order of court in the jurisdiction
under whose law it was concluded and the registration of a mediated settlement i |s
sufficient to stay any arbitral or judicial proceedings addressing the same matters. [ ]
While arbitral awards are typically enforceable in third countries under the New York
Convention, mediated settlements in international contractual disputes are enforceable
under the Singapore Mediation Convention. A mediated settlement in an international
contractual dispute is referred to as an international settlement agreement and, in
jurisdictions where the Singapore Convention applies, international settlement
agreements entered into |n other member states may be registered by a court for
domestic enforcement.[3 ] Additionally, courts in jurisdictions where the convention
applies will stay proceedings where satisfied that a valid mediation agreement governed
by the law of another state party covers the subject matter of the dispute, and
international settlement agreement registered under the convention will be suff|C|ent to
preclude the commencement of domestic judicial or arbitral proceedings. [ ]

Recognition of offshore judgments

[edit]
Main article: Enforcement of foreign judgments

While arbitral awards and mediated or negotiated settlements are invariably issued on
the basis of an arbitration or mediation clause, court decisions are commonly issued in
the absence of an exclusive choice of court agreement or even an explicit choice of law
agreement from which the courts of another country may infer the legitimacy of the
Issuing court's jurisdiction. Consequently, most jurisdictions have enacted laws
standardising the procedure for the recognition and enforcement of offshore judgments
in the absence of an exclusive choice of court agreement. For example, Singapore's
Reciprocal Enforcement of Foreign Judgments Act 1959, which only applies to
countries the Minister of Law determines are likely to reciprocate, provides that a
judgment creditor may apply to the General Division of the High Court to register a
foreign judgment for the purpose of enforcement in Slngapore.[3 O] Similarly, the
Uniform Foreign Country Money Judgments Recognition Act enacted by the majority of
uU.S. states and territories provides for the enforcement of judgments from outside
Amerlca[ l] while the Uniform Enforcement of Foreign Judgments Act provides for the
enforcement of judgments issued by other U.S. states and territories.| 12]

The Hague Judgments Convention of 2019, which has not yet entered into force,
provides for a harmonised framework for the recognition of offshore commercial
judgments in the absence of a valid forum selection clause. [3 3] The convention is
modelled after The Hague Choice of Court Convention and similarly excludes matters
such as family law, the status and capacity of natural persons, insolvency, and matters
covered by other conventions (e.g. arbitration, choice of court agreements, nuclear



damage liability, intellectual property, the existence of legal persons, etc.). Article 5 of
the convention provides that offshore judgments under certain requirements.[313]

Types of contracts
[edit]

There are various ways in which types of contract may be categorised.

Contract theory
[edit]

Contract theory divides contracts into "complete” and "incomplete” contracts, reflecting
whether or not the parties to a contract are able to specify their "rights, duties, and
remedies under every possible state of the WOI’|d".[314]

Electronic contracts
[edit]

With the rise of the internet and the corresponding emergence of e-commerce and
electronic securities trading, electronic contracts have risen to prominence over the first
two decades of the twenty first century. Many jurisdictions have passed e-signature
laws that have made the electronic contract and signature as legally valid as a paper
contract. In Singapore, the Electronic Transactions Act (implementing the United
Nations Convention on the Use of Electronic Communications in International Contracts
and the UNCITRAL Model Law on Electronic Transferable Records) provides for the
validity of electronic records, signatures, and contracts while additionally prescribing
specific criteria for electronic transferable records. [ ] In order to promote and simplify
the use of electronic contracts and related documents, the act provides for broad
recognition of electronic signatures and expressly declares that electronic documents
satisfy any legal requirement for a contract or other document to be "written". [ 5]
Similarly, subpart three of New Zealand's Contract and Commercial Law Act 2017
codifies provisions pertaining to the recognition of electronic contracts. [ ] In India,
electronic contracts are governed by the Indian Contract Act (1872), per which certain
conditions need to be fulfilled while formulating a valid contact, and the Information
Technologg Act (2000) makes further provisions for the validity of online contracts in
particular. [ ] In some U.S. states, email exchanges have been recognised as binding
contracts.[Y]



Smart contracts

[edit]

An emerging category of electronic contract is the smart contract, which consists of
computer program or a transaction protocol capable of automatically executing,
controlling, or documenting Iegally relevant events and actions according to the terms of
a contract or an agreement. [ [321][322][3 ] The objectives of smart contracts are
the reduction of need in trusted intermediators, arbitrations and enforcement costs,
fraud losses, as well as the reduction of malicious and accidental exceptions. [324][321]
A number of U.S. states have %assed Ieglslatlon expressly authorlsmg the use of smart
contracts such as Anzona[ ] Nevada, [ ] Tennessee [ ] Wyoming, [ ] and
lowa. [ ]

Consumer contracts
[edit]

Legislation in many jurisdictions distinguishes between consumer contracts, where one
party contracts as a consumer or private individual and not acting for a trading or
professional purpose, and contracts between business traders. There are additional
protections for people being enticed into consumer contracts and protection their rights
against unfair terms. Examples of such legislation include the European Union's
Directive on Unfair Terms in Consumer Contracts and derivative legislation
implementing the directive within EU member states. Under Quebec law, promises or
agreements entered into before securing a consumer contract are not considered
binding. [ ]

Standard form contracts

[edit]
Further information: Contracts of adhesion

Standard form contracts are contracts in which one party supplies the text of a contract
using a standard template, thus giving the other party no opportunity to negotiate its
terms. A well-known example is the rise of clickwrap/shrink wrap contracts and terms of
service which consumers of software products are required to sign in order to use
products such as smartphones, computers, and other devices reliant on software;
however, standard form contracts are common wherever there is an inequality of
bargaining power between parties to an agreement. Such contracts typically contain
"boilerplate clauses" drafted by the party with greater bargaining power, which the party



with weaker bargaining power was unable to negotiate against. A standard term
contract that is particularly unfavourable to the party with weaker bargaining power may

ggzre ggded as a contract of adhesion and thus be considered unconscionable. [ ][
1°°~1

Each jurisdiction takes its own approach to determining whether a standard form
contract is an unconscionable contract of adhesion.

Canada

[edit]

The doctrine of unconscionability restricts the enforceablllty of "unfair agreements that
resulted from an inequality of bargaining power". [ ] The test for unconscionability
applied by Canadian courts is to determine whether there was an inequality of
bargaining power between the parties to the contract and, if so, whether this inequality
resulted in the contract berng an "improvident bargain” for the party with lesser
bargaining power. [ ][ ] The inequality criterion is satisfied where one party is
unable to sufficiently protect its interests while negotiating the contract, while the
improvidence criterion is satisfied where the contract ' unduly advantages the stronger
party or unduly disadvantages the more vulnerable". [ ] Improvidence must be
measured with reference to the time of the contract's formation and involves a
contextual assessment of "whether the potential for undue advantage or disadvantage
created by the inequality of bargaining power has been realised". [

Argentina

[edit]

Under article 1119 of the country's civil and commercial code, a clause which "has for
object or by effect cause a significant imbalance between the rights and oblrgatlons of
the parties, to the detriment of the consumer” is considered an abusive clause; [ ][
] and, under article 37 of the country's consumer protection law, such clauses are
generally unenforceable in Argentlna[ ] Similarly, consumer rotection law in both
Spain and Mexico limit the enforceability of such terms. [ ][ ]

United Kingdom

[edit]



The Unfair Contract Terms Act 1977 regulates contracts by restricting the operation and
legality of some contract terms. It extends to nearly all forms of contract and one of its
most important functions is limiting the applicability of disclaimers of liability. The terms
extend to both actual contract terms and notices that are seen to constitute a
contractual obligation.

The Act renders terms excluding or limiting liability ineffective or subject to
reasonableness, depending on the nature of the obligation purported to be excluded
and whether the party purporting to exclude or limit business liability, acting against a
consumer.

It is normally used in conjunction with the Unfair Terms in Consumer Contracts
Regulations 1999 (Statutory Instrument 1999 No. 2083), as amended by the Unfair
Terms in Consumer Contracts (Amendment) Regulations 2001, which further defined a
'Financial Service Authority'[34 ] as well as the Sale of Goods Act 1979 and the Supply
of Goods and Services Act 1982.

Construction contracts
[edit]

A range of contract types is available for use in contracting for construction work.

Freight and transport contracts

[edit]
Main articles: Contract of carriage, Marine insurance, and Hague-Visby Rules

Contracts for the transport of goods and passengers are subject to a variety of distinct
provisions both under international law and under the law of individual countries.
Presently, different provisions apply at the international level to contracts for transport
by maritime, land, and air transport. With regard to maritime transport, the Hague-Visby
Rules currently govern contracts for the international carriage of goods by sea in the
vast majority of jurisdictions. In Singapore and the United Kingdom, provisions of each
of the two countries' Carriage of Goods by Sea Act additionally apply the Hague-Visby
rules to the domestic transport of goods by sea.[341][342] Similarly, the Montréal
Convention and the Warsaw Convention provide standardised terms for the transport of
passengers' luggage by air. Contracts for the international transport of goods by air and
legal provisions regarding the international transport of passengers by any mode of
transport are currently governed by a variety of domestic and international laws.

In an attempt to harmonise the complicated system of international law governing
transport contracts, members of the Association of South East Asian Nations have



adopted the ASEAN Framework Agreement on Multimodal Transport providin for
standardised terms governing multimodal transport contracts within the bloc. [ ] The
Civil Code of the People's Republlc of China (CCPRC) makes similar provisions for
multimodal transport contracts. [ ] Both the CCPRC and the ASEAN Framework
provide for the primary multimodal transport operator to bear overarching contractual
responsibility for damage or loss to the goods carried and provide for operators of
particular legs of the transport contract to be treated as agents of the primary
multimodal transport operator. [ ][ ] In China, chapter nine of the civil code
additionally provides standard terms for the carriage of both passengers and goods by
each mode of transport.[345]

With regard to maritime transport, common law jurisdictions additionally maintain
special legal provisions regarding insurance contracts. Such provisions typically provide
for the prohibition of contracts "by gaming or wagering" and prescribe special rules for
double insurance, determining the existence of insurable mterest and governing the
provisions that a maritime insurance policy must include. [ ][ ]

In Europe, the international carriage of passengers by rail is governed by the CIV. The
CIV establishes terms governing the transport of passengers, along with any
accompanying articles (hand luggage, registered baggage, vehicles and trailers) and
live animals. The traveller is responsible for full supervision of animals and their hand

luggage.

In some common law jurisdictions, a distinction is made between contract carriers (who
transport goods or individuals per private contracts) and common carriers (who are
generally obliged to transport any passengers or goods). In some European civil law
jurisdictions, the equivalent concept is referred to as a public carrier. While contract
carriers negotiate contracts with their customers and (subject to international
conventions) are able to allocate liability and refuse customers subject only to
consumer protection or anti-discrimination laws, common carriers bear full liability for
goods and passengers carried and may not discriminate.

Federal government contract types
[edit]

The United States' Federal Acquisition Regulation (FAR), Part 16, describes the
different types of contract available for use in federal government acquisition and when
they may be used. [ ] In this context there are three main categories of contract:
fixed-price contracts, cost-reimbursement contracts, and time-and-materials and labor-
hour contracts. The Federal Acquisition Institute advises that selection of the best
contract type is important, "as it is a drlver of risk, incentives, and obligations for both
the Government and the contractor"”. [ ] Government personnel are required by FAR



16.103(d) to record the reason why a particular type of contract was selected for each
contract they Iet.[348]

Contemporary developments in contracting
[edit]

Visual contracting

[edit]

Several attempts to present and record contractual agreements with more visual impact
have been considered since around 2000, for example from a Scandinavian
perspective, Helena Haapio et al in 2012 advocated "a visual turn in contracting” as a
means of engaging those who read and work wrth contracts, improving understanding,
easing implementation and avoiding disputes. [ ] Adrian Keating and Camilla Baasch
Andersen noted that in eastern and northern Europe, including Germany, visualisation
of contracts has been seen as promising in eastern and northern Europe, includin %
Germany, and argued that the benefits of such a step "would seem apparent” [

Fairer contracting and responsible contractual behaviour
[edit]

Fairer standards of contracting and responsible contractual behaV|our have been
promoted by government bodies and civil society organisations, [3 ] encouraged or
mandated for public sector contractlng set out in guidance for both publlc and provide
sector contracting parties, [ ] and endorsed as an aim of public policy. [ ] The
interdisciplinary Responsible Contracting Project sees "innovative contracting practice"

%gza means of improving the human rights of workers engaged in global supply chains.|
]

In 2005-6, the Care Services Improvement Partnership, an arms-length agency which
operated in the UK from 2004 to 2008 [ ] published a Guide to Fairer Contracting in
two parts: part 1 covered the purchase of care placements and domiciliary care
services in the UK social care market [ 6] and aimed to "open up a debate about what
constltutes a fa|r contract”, [ ] while part 2 covered writing specifications for fairer
contracts. [ ] These documents were concerned with improving the relationships
between commissioners and providers of care services, where effective contracting is
seen as a skill which contributes to securing the best outcomes for recipients of care,|
59] and unfair contracting, especially unfair pricing, can mcrease the likelihood that the
provider's business will fail and the service will be withdrawn. [ ] Deborah Clogg
noted that a contractual document with "terms that appear only to reflect the interests of



the purchaser” will appear to contradict any other expressions of "partnership” being
adopted, and warned that leaving the contracting process to corporate Iawgers or
contract officers without a background in social care can be unproductive.| 57]

In construction, longer-term contracting and win-win contracting have been seen as

d3e63ci)rable aims, and the offer of a "fair return” is seen as integral to effective contracting.
[
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10.

11.

A For instance, Article 1 of the code provides that, "in the absence of any
applicable legislation, the judge shall decide according to the custom and failing
the custom, according to the principles of Islamic Law".[15]

A For instance, agreeing to sell a car for a penny may constitute a binding
contract.[48]

A In Australia, the Sales and Storage of Goods Act applies.[57]

A For instance, bidding in auctions, or acting in response to a unilateral offer.

A For example, an individual not present to manage and dispose of their property
A Such terms may be implied due to the factual circumstances or conduct of the
parties. In the case of BP Refinery (Westernport) Pty Ltd v Shire of Hastings,[61]
the UK Privy Council, on appeal from Australia, proposed a five-stage test to
determine situations where the facts of a case may imply terms. The classic tests
have been the "business efficacy test" and the "officious bystander test". Under
the "business efficacy test", first proposed in The Moorcock [1889], the minimum
terms necessary to give business efficacy to the contract will be implied. Under the
officious bystander test (named in Southern Foundries (1926) Ltd v Shirlaw [1940]
but actually originating in Reigate v. Union Manufacturing Co (Ramsbottom) Ltd
[1918]), a term can only be implied in fact if an "officious bystander" listening to the
contract negotiations suggested that the term be included the parties would
promptly agree. The difference between these tests is questionable. [according to whom?]
A Article 1.4 of the Principles recognises the applicability of domestic laws that
cannot be derogated from

A This section has caused great debate amongst academics as to the meanings of
"unilateral” and "gratuitous”. Some believe that the inclusion of the two terms in
this section points to a desire of the drafters that they be given different meanings.
This would allow some promises to be unilateral but not gratuitous. This argument
was patrticularly discussed by both Martin Hogg (University of Edinburgh) and Joe
Thomson (University of Glasgow) in articles for the Scots Law Times (News) in
1998 and 1997 respectively.

A Areas administered by the Republic of China include:

Taiwan (Chinese: a+°ceE

Penghu (Chinese: &¥%Zae!-)

Kinmen (Chinese: ét‘é—€; pinyin: JA«<nmén)

Matsu Islands (Chinese: é!-¢¥—&"—3&3; pinyin: MCZzC” LiédCZo)

Other nearby islands

A Defined as "any form that renders the content contained therein capable of being
represented in a tangible form, such as a written agreement, letter, telegram, telex,
facsimile, or the like"

A "The content of a contract shall be agreed by the parties and generally includes
the following clauses: &« (1) name or entity name and domicile of each party; a- (2)
objects; a- (3) quantity; &« (4) quality; &« (5) price or remuneration; ae (6) period,
place, and manner of performance; ae (7) default liability; and & (8) the means of
dispute resolution. & The parties may consult with the various types of model
contracts when concluding a contract."[212]

o
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12.

13.

14.

15.
16.

17.

A "Consent is manifested by the meeting of the offer and the acceptance upon the
thing and the cause which are to constitute the contract. The offer must be certain
and the acceptance absolute. A qualified acceptance constitutes a counter-offer."
(Article 1319)[ ]

A All things which are not outside the commerce of men, including future things,
may be the object of a contract. All rights which are not intransmissible may also
be the object of contracts... All services which are not contrary to law, morals,
good customs, public order or public policy may likewise be the object of a
contract (Article 1347)[ 29]

A "In onerous contracts the cause is understood to be, for each contracting party,
the prestation or promise of a thing or service by the other; in remuneratory ones,
the service or benefit which is remunerated; and in contracts of pure beneficence,
the mere liberality of the benefactor" (Article 1350)[ ]

A those of the Hanafi, Shafi'i, some of the Hanbali, and the Imami Shi'a schools

" Notable examples include a provision in the Truth in Lending Act[ ] and
provisions in the Consumer Leasing Act and the Home Ownership Equity
Protection Act. [ 2]

A For instance, New York courts in 2016 held that the principles of real estate
contracts apply equally to electronic communications and electronic signatures, so
long as the "contents and subscription [of the contract] meet all requirements of
the governing statute" and pursuant to the Electronic Signatures and Records Act
(ESRA).[}18]319)
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